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accountable at the hands of the pluintiff, Tor these reasons the
appeal, in our opinion, must fail and is dismissed with costs.

‘ Appeal dismissed,

Before St Joka Stanley, Knight, Clicf Justice, and v, Justive Burkitt,
FAKIR CHAND (Prar»Tirr) » DAYA RAM axp orndns (DEFEXDANTS).Y
Aot Ko, XTof 1877 (Ladica Lnmilalion olot), schedule ii., articles 64, 120—

Liiitulion—Suil against Telrs of deccased deblor—Hindu law—doind
Iind e fuinily,
The plaiutiff, on the 20lh of August, 1838, sued to recover a sumn

alleged to be due on an aceonnt stated Lelween himself and one Kashi Nath,
sinee deceased, on the 15th of November, 1803. The contesting defendants
were two sons of Iashi Nath aund wore sned as members of a joint Hindun
family and as partners in {lie bosiness carried on by Kashi Nath, and his
third son, who did not defend the suibt, It was found, however, that these
defendints Iiad separated from their father and brother Lefore the date of
the accuunt sued upon, and that they were not pariners in the business,
Held that the suit was goverued as regards limitation by art. 64 of the

second schedule to the Indian Limitation Act, 1877 ; thut limitation, which had
begnn to run in faveur of the deceased from the date of the account stated,
continned running in favour of the heirs, and that in tle absence of any valid
agrecment or part payment, such as would have the effeet of extending the
period of limitation, the suit was barred,  Narsingh Bisra v, Lalji Misra (1)
distinguished.  Dagduse Tilakchaad v, Shamad (2) referred to,

Tap facts of this ease are fully stated in the judgment of
the Court.

Pandit Swudar Lal, for the appellant.

Pandit Moti Lal Nehrw and Babu Durgs Charan Banerst,
for the respondents, _

Sraxney, C. J., and Borxirr, J.—~This i3 an appeal from
a deerce of the Subordinste Judge of Meerub in &0 far as it
dizmiszed the plaintiff’s claim as agrinst the defendants Ram
Prasad and Kanhaya Lal. The defendants are the three sons
of one Kashi Nath, who died in the year 1894, From the
evidence it appears that Kashi Nath and his sons, prior to
the year 1877, formed a’ joint Hindu family, In that year
Kashi Nathedivided the joint family property between himself
and his sons, and from that-time forward he and kis son3

% Pirst Apypeal No. 15of 1900,1‘10:11 a decroe of A. Rghman, Bsq., Subor-
dinate Judge of Jleerut, dated the 8th day of November 1899,

(1) (1901) I L. R, 23 All, 206; (2 (1884) L L. R, 8 Bom, 549,
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Kanhaya Lal and Ram Prasad, if not all his three sons, lived
separate, Kashi Nath carried on a business at Meerut and
other places under the style of Kashi Nath and Son, and after
his death this business was carried on by Daya Ram. The
defendants, Ram Prasad and Kanhaya Lal had no connection
whatever with it. From time to time, beginning with the year
1885, the plaintiff made advances to this firm, and also to the
defendant Daya Ram on his personal account. A scttlement of
accounts was made on the 15th of November, 1893, when a sum
of upwards of Rs. 10,000 was found to be due to the plaintiff,
partly on account of the advances made to the firm of Kashi
Nath and Son, and partly on account of the personal debt of
Daya Ram. Daya Ram sold a kothi to the plaintiff for the
sum of Re. 9,500, which was sct off pro funfo against his debt.
ITe also made some further payments, which left a sum of Ra,
4,600 due. In respect of this sum a verbal agrecement was
entered into between the plaintiff and Kashi Nath and Daya
Ram for the payment of it with inferest by annual instal-
ments of a thousand rupees each. IKashi Nath died on the
30th of Septeniber, 1894, leaving "a considerable amount of
the plaintif’s debt unpaid. Upon his death the defendant
Daya Ram continued to catry on the business of the firm of
Kashi Nath and Son, and made some further payments to
the plaintiff on foot of his debt; but having failed, when
called upon, to pay the balance which remained owing,
the present suit was instituted. In the plaint the plaintiff
alleges that Kashi Nath divided his property among his sons
and himself, but that up to his death, he and his son Daya Ram
were joint owners of the firm of Kaxhi Nath and Son, and that
after the death of Kashi Nath, Dayva Ram cuarried on the
buginess ax before on behalf of all the defendants, and that all
the defendants are the owners of the property of Kashi Nath as
members of a joint Hindu family, and are therefore liable to
pey the plaintiff’s debt. Daya Ram did not defend the suit,
and as againgt him a deeree ex parte was passed for the amount
claimed, The other defendants, Ram Pragad and Kanhaya
Lal, filed a weitten statement, and in it mllcgod that they had
0t any connection with the firm of Kashi Nath and Son, and
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had not inherited anything from Kashi Nath, znd so were not
Liable fur the debt.  They alwo set up the plea of the statute of
limitation as a bar to the suit. The learned Subordinate Judge
held that the defendants, Ram Prasad and Kanhaya Lal, were
not partners in the firm of Kashi Nath and Son, and that there
was no satizsfactory evidence that after the death of Xashi Nath
they hecame partners with Daya Ram in the shop. e also
held that the claim of the plaintiff as against them as heirs of
Kaszli Nath was barred by limitation, inasmuch as the suit was
not bronght until the 20th of August, 1898, more than three
vears after the death of Kashi Nath.

The plaintiff Las appealed from this decree on several
grounds, but the only ground which hes been pressed in argu-
ment before ns is, that the suit was not barred by limitation.
It is not disputed that Kanhaya Lol and Ram Prasad were
separate from their father, and consequently, as has been admit-
ted, no pious duty rested upon them as sons to pay their father’s
Habilities. It is suggested, however—bubt of this there has
been no proof-——that after the death of Xashi Nath shey took
possession of a portion of his assets as his heirs.,‘ and congequently
are liable to the extent of such assets. The contention of the
appellant is, that the article of the Indian Limitation Act,
which is applicable to the case, is article 120, which allows a
period of six years from the time when the right to sue acerued
in a suit for which no period of limitation is provided else-
where in the schedule to the Act, and reliance for this conten-
tion is placed upon a ruling of this Court in the case of Narsingh
Misra v. Lalji Misra (1). To this matter we shall refer later
on in our judgment.

The contention on behalf of the respondents is that article 64
of the Indian Limitation Act governs the case, and that the
suit not having been brought within three years from the
settlement of the account in 1893 the claim is statute-barred.
It is to be observed that the agreement which was entered
into simultdneously with the seftlement of accounts in 1893

was not committed to writing. It was merely a verbal agree~.

ment. In order to extend the period of limitation for a suit
(1) (1901) L L, B., 23 AlL, 203,
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on an aceount stated by a simultancous agreement, the ¢imulta-
neous agreement must, under the provisions of article Glof the
schedule to the Limitation Act, e an agreement in writing
signed by the defendant or his agent duly authorized, making
the debt payable at a future time, See Dagiase Lilukehand v,
Shamad (1), There was no snch written agreement in tlis ease,
Consequently the debt would have Leen statnte-barreed, so far as
regards Kashi Nath, after the lapse of three years from the date
of the settlement of the account. It is said, however, that this
being a suit to recover the debt of their father against the sons
out of assets alleged to have been reccived by them, the case
comes within article 120, which allows a period of six years
from the time when the right to sue accrued, and,; as wo have
said above, relisnee Lias heen placed on behalt of the appellant
on the ruling in the case of Narsingh Misra v. Lalji Misra
mentioned above. In that ease, however, the sons who wera
made liable for their father’s debt formed with their father a
joint Hindu family, and ¢o the pions duty of Hinduw sons to pay
their father’s debts lay upon them. RMorcover, in that case the
agreement to pay would bave been enforzeable against the father
at the date of the suit had he Leen alive. Here no such plons
duty can be alleged to exist, a3 has been admitted, inazmuch as
the sons were separate from their {ather. The suit is brought
against them, not by veason of any such pious duty, but as heirs
of Xashi Nath, This being so, it appears to us that if the debs
could not have been enforced against Waxhi Nath had he been
alive at the time when the suit was brought, it cannot be enfore-
od againgt his heirs. The claim would elearly have been statute-
barred as against Kashi Nath had he been alive. The cause of
action as againsb the heirs is not a different cause of action from
the cause of action which the plaintiff had against Washi Nath.
Tt is one aud tno same cause > - action, namcly the debt found
to be due on an account gtet~ in 1193, Once the statute began
to run, it continued to runj wnd 1 the absence of proof suffi-
cient to keep the debt alive of any payment or ackrowledgment
by Kashi Nath during his life-time, or after his death by his
heirs or representatives, the claim became barred under article
(1) (1884) I I R., 8 Bom., 542,
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64, after the lapse of three years from the time when the account
was stated. For these reasons we are of opinion that the learn-
ed Subordinate Judge was correct in the view which he took in
holding that the claim as against these defendants was statute-
barred. Accordingly we dismiss the appeal with costs.

Appeal dismassed.

Before Sir John Stanley, Knight, Clief Justice, and Mr. Justice Burkitt.
TULSA EUNWAR AxD avoTHER (DrrexDaNTs) o GAJRAJ SINGH asp
ANOTHER (PLAINTIFPS).*
Aet No. XV of 1877 d4ppeal—Civil Procedure Code, section 58d—(Tndian
Limitation Aect), section 5—Discretion of Court.

Held that no second appeal will lie where a Court of first appeal has
disallowed the appellant’s plea of excuse for not having filed his appeal with-
in limitation, exercising therein a judicial discretion after consideration of
the facts, and not arbitrarily.

THE suit out of which the present appeal axose was brought
to have a deed of gift, executed by a Hindn widow, set aside in
so far ag it was prejndicial to the plaintiffs’ interests in the pro-
perty dealt with thereby. The suit was valued in the plaint at
Rs. 4,000, The plaintiffs’ claim was decreed by the officiating
Subordinate Judge of Shahjahanpur on the 14th of July 1899.
The defendants appealed to the District Judge, but their appeal
was not filed until the 8th of November 1899. It was therefore
apparently barred by limitation. It would appear that the
plaintiffs had previously instituted a suit on the same cause of
action which they valued at Rs. 9,500, That suit had been with-
drawn with liberty to bring a fresh suit, which was done some
few days after the order. After the suit was decreed on the 14th
of July 1899, the defendants sent the papers to a vakil of the
High Court at Allahabad with a view o having an appeal filed.
It so happened that the copy of the plaint sent to the vakil
omitted the statement as to the valuation of the claim, and thus
the vakil was led to suppose that the appeal might lie to the
High Court. When, however,a copy of the decree was sent for,
the mistake was discovered. This was on the 7th of August, and
up to that time the District Judge considered that the appellants

* Sacond Appoeal No, 1228 of 1900, from a decree of C. D. Steel, Bag., Dis-
trict Judge of Shahjahanpur, dated the 12th day of Jwuly, 1900, confirming
the order of Bubu. Nihal Chandar, Officiating Sudordinate Judge of Shah.
jahanpur, dated the 14th day of July, 1899,
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