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the laches of the natural guardian in not paying the simple
intorest at 12 per cent. reserved under the mortgage, the inter-
est, which on default became compound interest, wibth six-
monthly rests, now amounts to the disproportionate sum of
Rs. 945-3-0. If the Court finds that the whole or any part of
the principal was borrowed for the benefit of the minor, then o
that extent, on equitable considerationg, the minor’s estate ought
to be held liable before he is equitably entitled to be relieved of
the mortgage. The appeal is so far allowed. Costs here and
hitherto will be costs in the cause.
Appeal decreed and cause remanded.

Bofore Sir John Stanley, Knight, Chiof Justice, and Mr. Justica Bancrji.
SUNDAR LAL (Pratneirr) v. FAKIR CHAND (DErENDANT).*
Benamidar—Realization by benamidar of moncy duc on @ bond in his namee—

Pagment of such money to bond fide ransforco—Eights of bonefieigrymm

Limitation—dct No. XV of 1877 (Indian Limitalion dct) Sehedule i,

Article 62.

A benamidar realized npon a boud standing in his own nameo money to
which other parties wore boncficially emtitled, and paid over the money so
obtained in the course of a transaction appurently bond fide and nob collusive
to a third party who had no knowledgo of the bencficiaries’ intercst therein.

Hold on suit by oue of the parties bencficially interested in the bond that
bis remedy against the benmamidar baving become barred by limitation, the
plaintiff could not recover against the transferce who had taken fond fide in
ignorance of the plaintiff’s intorest. Thomson v. Clydesdale Bank, Limited,
(1) referred to.

Tag facts of this case are fully stated in the judgment of

the Court.

Pandit Moti Lal Nehru, for the appellant.

Mr. D. N. Banerji (for whom Babu Jogindro Nath Chaw-
dhri), for the respondent.

SranvLEY, C. J., and BaxErs1, J.—The circumstances out of
which this appeal has arisen are the following. Onec Lalji Mal
executed & bond in favour of Mahesh Das, defendant No., 1, to
secure a sum of Rs. 17,000, It is alleged, and has, been found,

" % Sgpomd Appeal No. 1223 of 1900, from n decreo of C. L. M. Bles, Tsq.
District Judge of Bareilly, dated the 28th of June 1900, confirming ;s('iecsl-%é
of Babu Madho Das, Subordinate Judge of Buireilly, dated the 6th February

1900, .
(1) L. R, 1698, A. C., 282,
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that Mahesh Das was a mere benamidar in, this transaction,
and thot the persons for whose benefit the bond was given were
three in number, namely, the plaintiff Sundar Lal, Musammat
Rup Ddl, and Harnam Das. The shares in which they were
respectively enfitled to the amount of the bond were as fol-
lows i=Sundar Lal, Rs. 1,000 ; Musammat Rup Dei, Rs. 10,000,
and Harnam Das, Rs. 6,000, Mahesh Das brought a suit on
the bond and obtained a deerce, and on foot of that decree he
realized sums amounting in the aggregate to over Rs. 20,000,
Harnam Das, one of the heneficiaries, died, leaving Mahesh
Das, Fakir Chand and others as his heirs, Fakir Chand, after
the death of Harnam Das, as manager and head of the family,
brought a suit against Mahesh Das for recovery of the amounts
recceived by him on foot of the bond, claiming that Harnam
Das was bencficially entitled to all the moneys scoured by if,
A compromise decree was granted in that suit, wherchby Mahesh
Das agreed to hand over to Fakir Chand all the moneys that he
had received on foot of the bond, Tt was arranged that the
bond-debt should bhe treated as assets of Harnam Das; and in
consideration of Mahesh Das relinguishing-in favour of Fakir
Chand his interest in certain immovable and other property
of Harnam Dus, Fakir Chand allowed Mahesh Das to retain
out of the moneys vezovered on foof of the bond a sum amount-
ing to about Rs. 15,000 as representing his share of the assets
of Harnam Das. Now it is not alleged in the present suit,
and certainly has not been proved, that Fakir Chand had
any knowledge that the plaintiff had any interest in this

bond : throughout the proccedings he claimed that the

bond-debt belonged to Harnam Das, and in this suit he
denied that the plaintiff had any interest in it. After the
date of the decree which was obtained by him, Fakir Chand
recovered a further sum of Re. 3,000 from the judgment-debtor
Lalji Mal. This was on the 18th July, 1899. The present suit
was brought by the plaintiff on the 22nd of September, 1899,
for recovery®*of his share in the moneys so realized on foot of
Lalji Mal’s bond The Subordinate J udge held th_‘at the plain-
tiff had established his title as beneficial owngr in respect of
Rs. 1,000 of ti#"money secured by the bond ; but he found Jhat
‘ 10
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Lis claim was barred as against Mahesh Das under the provi-
sions of article 62 of the second schedule to the Limitation Act,
The moneys which were recovered by Mahesh Dag were reco-
vered on the fullowing dates :—The 20th of March, 1890, the
20th of September, 1894, and the 28th of June, 1896, The suis
was not brought until the 22nd of September, 1849, that is, more
than three years after the last payment to Mahesh Das. Under
schedule ii of the Limitaticn Act a benamider (which Muahesh
Das was) is not a trustee within the meaning of the Act. This
being so the article of the Limitation Act which was applied to
the case, viz., art. 62, was the article which governed it. As
regards the Rs. 3,000 which Fakir Chand had realized on the
18th of July, 1899, the Subordinate Judge gave the plaintiff
a deeree for his share, that is, a 1—17-th part of this amount,
An appeal was preferred by the plaintiff from this deerce on
the ground that if the claim was barred as against Mahesh Das,
1t was not barred against Fakir Chand, who rcceived, or must
be deemed to have received, the moncy from Mahesh Das on
the 17th of Aungust, 1897, so that three years had not clapsed
from the date of his reccipt of the money until the institution
of the suit. The conteution on behalf of the appellant was,
that fhe arrangement made between Mahesh Das and Fakir
Chand was cquivalent to a payment to Fakir Chand of the
moneys realized by Mahesh Das on foot of the bond, and a
repayment of part to Mahesh Das, and that Fakir Chand must
be treated as having got possession of the whole of the moneys
for the use of the parties, including the plaintiff, who were
beneficially entitled to the amount of the bond., The lower
appellate Court dismissed the plaintiff’s appeal. Hence the
present appeal to this Cour . .

We think that Fakir Chand must be treated as if he had
received the entire sum from Mahesh Das which Mahesh Das
had realized on foot of his decree. But we fail to see how it
aan be successfully contended that he got any portion of this
money for the use of the plaintiff, or that, under the circum-
stances of this case, the money which was in the hands of
Mahesh Das cani be followed into the hands of Fakir Chand,
~Fakir Chand recovcled the money as assets of Horngm Das, gnd
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treated it as assets of Harnam Das.  There was no fiduciary rela-
tion or privity exizting between him and the plaintiff, and no
collusion whatever between him and Mahesh Das has been sug-
gosted. No doubt, if the plaintiff had in due course procecded
against Mahesh Das for his share, he could have established his
right t> it a3 against him, but he allowed his claim to be barred a3
againgt him by limitation. If Fakir Chand had known or had
had reason fo believe that the money secured by the bond
belonged in part to the plaintiff, different considerations would
arise from those which present themselves to us. But it does
nat appear that he bad any sueh knowledge, and no collusion
on his part, as we have said, or fraud, is alleged. Under such
circumstances we are of opinion that the share of the plaintiff
cannot be recovercd from Fakir Chand. An in:tructive case,
which appears to have a bearing upon the question before the
Court, 13 that of J. R. Thomson v. Clydesdule Bank, Lvnited,
(1). In that casc the appellants, who held as trustees fifty
shaves in the Commercial Bank of Scotland, instructed a stock-
broker in Edinburgh to sell the shares and deposit the proceeds
in ecrtain colonial banks in the names of the appellants. The
shares were sold by the broker in the ordinary course of business,
the dealing Dbeing between him and another member of the
Stock Exchange, who knew him only in the transaction, and
accordingly gave in payment for the shares in the ordinary
way o cheque payable to the broker or order. This cheque
was padd by the broker to the eredit of his account with the
respondent Bank. At the time when the cheque was paid in,
the hroker’s ascount with the respondent Bank was overdrawn
to an amounnt exceeding the amount so paid. The broker
having become insolvent, the appellants claimed o be entitled
to have the amount of the cheque repaid o themn by the respon-
dent Bank. The case came before the House of Lords on appeal
from a judgment of the Court of Session in Scotland affirming
the interlocutory order of the Lord Ordinary. In the sourse of
bis judgiient Lord Herschell, L. C., commenting upon the argu-
ment that the bankers took with notice that the sum%vhich they
received was a sum of moncy not belonging fo their debtor
(1) L. R, 1893, A, €., 282,
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personally, but which he held, or had received for other persons,
and that baving had this kuowledge or notice, they could not
retain it in discharge of Thomson’s debt, obscrves :—“ I cannot
assent to the proposition that even if a person receiving moncy
knows that such money has been received by the person paying
it to him on account of other persons, that of itself is sufficient
to prevent the payment being a good paywent, and properly
discharging the debb due o bhe person who receives the money.
No doubt if the person receiving the money has reagon 9 helieve
that the payment is heing made in fraud of a third person, and
that the person making the payment is handing over in dis-
charge of his debt money which he Las no right 6o hand over,
then the person talking such paymeut would not be entitled to
retain the monecy upon ordinary prineiples which I need not
dwell upon.” Turther on he observes :—“ It is obvious that
the cage of the appellants wlelly fails, unless they bring home
to the respondents much more than has been attempted here,
namely, a knowledge that in the particular case the person wasg
not justified in paying over the particular amount. Of course,
if they prove that there was such knowledge on the part of the
bankers, the bankers could not vetain it.”  Tord Shand in the
course of his judgment remarks :—“ Where questions arise with
third parties into whose hands the money can be traced, as in this
instance, liability against thom for recovery of the sum misap-
lied arises only where it can be shown directly, or as the reason-
able inference from facts proved, that these partics were cogni-
zant that the money was heing wrongfully used, in violation of
the agent’s duty and obligation.” These observations of their
Lordships appear to us to be pertinent ty the quostion hofore
ue, I Fakir Chand had knowledge or any groond for beliey-
ing that the moncys realized by Mahosh Das helonged in part
to the plaintiff, and so were being wrongfully applied by
Mahesh Das in viclation of his duty as benmamidur, then,
according to this yuling, Fakir Chand would have no answer to
the plaintiff’s claim ; but in the absence of such knowledge, and
having regard to. ‘nhe fact that he took over the moneys from
Mahesh Das as assets of Harnam Dag bond Jile without any
knotledge of fhe rights of the plaintiff, he cannct be held
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accountable at the hands of the pluintiff, Tor these reasons the
appeal, in our opinion, must fail and is dismissed with costs.

‘ Appeal dismissed,

Before St Joka Stanley, Knight, Clicf Justice, and v, Justive Burkitt,
FAKIR CHAND (Prar»Tirr) » DAYA RAM axp orndns (DEFEXDANTS).Y
Aot Ko, XTof 1877 (Ladica Lnmilalion olot), schedule ii., articles 64, 120—

Liiitulion—Suil against Telrs of deccased deblor—Hindu law—doind
Iind e fuinily,
The plaiutiff, on the 20lh of August, 1838, sued to recover a sumn

alleged to be due on an aceonnt stated Lelween himself and one Kashi Nath,
sinee deceased, on the 15th of November, 1803. The contesting defendants
were two sons of Iashi Nath aund wore sned as members of a joint Hindun
family and as partners in {lie bosiness carried on by Kashi Nath, and his
third son, who did not defend the suibt, It was found, however, that these
defendints Iiad separated from their father and brother Lefore the date of
the accuunt sued upon, and that they were not pariners in the business,
Held that the suit was goverued as regards limitation by art. 64 of the

second schedule to the Indian Limitation Act, 1877 ; thut limitation, which had
begnn to run in faveur of the deceased from the date of the account stated,
continned running in favour of the heirs, and that in tle absence of any valid
agrecment or part payment, such as would have the effeet of extending the
period of limitation, the suit was barred,  Narsingh Bisra v, Lalji Misra (1)
distinguished.  Dagduse Tilakchaad v, Shamad (2) referred to,

Tap facts of this ease are fully stated in the judgment of
the Court.

Pandit Swudar Lal, for the appellant.

Pandit Moti Lal Nehrw and Babu Durgs Charan Banerst,
for the respondents, _

Sraxney, C. J., and Borxirr, J.—~This i3 an appeal from
a deerce of the Subordinste Judge of Meerub in &0 far as it
dizmiszed the plaintiff’s claim as agrinst the defendants Ram
Prasad and Kanhaya Lal. The defendants are the three sons
of one Kashi Nath, who died in the year 1894, From the
evidence it appears that Kashi Nath and his sons, prior to
the year 1877, formed a’ joint Hindu family, In that year
Kashi Nathedivided the joint family property between himself
and his sons, and from that-time forward he and kis son3

% Pirst Apypeal No. 15of 1900,1‘10:11 a decroe of A. Rghman, Bsq., Subor-
dinate Judge of Jleerut, dated the 8th day of November 1899,

(1) (1901) I L. R, 23 All, 206; (2 (1884) L L. R, 8 Bom, 549,
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