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1902 India as well as in England as “ being agreeable to general 
Ajtjdhia equity and good conscience.’’ In a case reported in the third 
i»RA8AD volume of the Calcutta Weekly Notes, 323; Tottenham, J o n

M a n  S i u g h . the same subject, observes; — The e n l a r g e m e n t  of, or the
removal of inoumbranoes from, the estate of a mortgagor ejected 
by himself will generally enure to the benefit of the mprtgagee 
by increasing the value of his security.” It appears to us,
therefore, that if  the plaintiff in this suit had in his claim
specifically asked for a sale of the mortgaged property, and not 
for a sale of the mortgagee’s rights in the property, the defence 
set up could not have been sustained, inasmuch as the acquisi
tion of the equity of redemption by his mortgagee enured to his 
benefit, and so increased the value of his security. We were 
asked in the course of the argument to allow an amendment of 
the plaint by omitting in the prayer where they occur the words 
which have been translated “ mortgaged,” but which mean 
“ mortgagee’s rights.” Under the circumstances we thought it 
to be just and equitable to do so, and we have allowed the 
amendment asked for. We think that the decisions of the 
lower Courts upon-̂  the main question will work substantial 
justice, and that with the amendment which we have allowed, 
the plaintiff is undoubtedly entitled to maintain his suit, and 
to the decrees which have been granted to him. Accordingly 
we dismiss the appeal with costs.

Appeal dismissed.

1902 
Jttli/ 20.

B efore M r. Justice San erji and M r. Justice  AiTcman,
BAISTKE BEHAUl LAL ( P la in t i s f )  d. POKHE RAM AW» ANOTHKU 

CDBPENDANTe).*
Civil J?rone,dure Qoile., seetimi 17—“  Qcmste o f  action ” —< Jtm sdicU on — 'Bnit 

fo r  a deolaraiion, that a oompromiae and a decTP.e fotindp.d thereon are null 
and void (r,s affodivsi the p la in tiff, a>id> fo r  a,n injunction re.strnining esc.eni~ 
iioit.
S e ld  th a t  th e  term  "  cause of action  ” as used in  section  17 o f the Code 

of Civil Procedure does not necessarily mean th e  whole o f th e  cause of action , 
bu t a su it to  which section 17 applies may be in s t i tu te d  where- some m ateria l 
,portion of the cause of, action  arises. M u rti  v. Bhola Bam  ( I ) ,  Head v.

-----— '-—r -------- ------------------- ----------------------------- -----------
* J’ii’s t  Appeal No. 162 of 1900, from  an order of M unshi Shiva Sahai, 

Subordinate Judge 9if Cawnporo, dated’the^ lS th jof June  1900.
(1);(1893) I. L. n„  16 A ll, 105.



Srown  (1), LlewTiellin v, GJmnni L a i (2), B islm nath  v. TLaM Balehsh (3), Qopi 1902
Krishna Q-ossami v. Nillcomul Banerjee  (4), H il ls  v. Clarl; (5), Laljee  L a ll  v. ----------------
S a rd ey  N ara in  (6), JaoTcson v. S p itta ll  (7), VaugTian v. W eldon  ( 8) and B b h a e i
Saram oni Dasai t . Churn Ohoiodhry (9) re ferred  to. y,tr,

The p la in tiff  came in to  CoTirt, a lleg ing  th a t  he was th e  adopted son of 
one Balm akund, hav ing  been adopted to him by Balm akund^s widow, and th a t  
the defendants, who were tru s tee s  o£ the  w ill o£ Balm akundj had entered  in to  
a collusive su it, which they  had fraudu len tly  compromised, w ith  the  resu lt th a t  
one defendant had obtained from  the Court a decree fo r a considerable sum 
payable ou t of the p roperty  le f t  by Balm akund, which p ro perty  th e  p lainti:^ 
claimed as h is  own. The decroe-holder g o t th e  dccree sen t fo r execution to  
Cawnpore, and was seeking to  execute i t  a g a in s t  the e s ta te  of Balm akund 
w ith in  th e  lim its  of the  ju risd ic tio n  of the  Subordinate Judge  of Cawnpore.
The plaintiiS filed hie su it in  the  C ourt of th e  Subordinate Judge o f Cawnpore, 
and asked, in  effect, th a t  the compromise and th e  decree founded thereon m ig h t 
be declai'ed to  be n u ll and void as ag ainst h im , and th a t  an in ju n c tio n  m igh t be 
issued re stra in in g  execution of th e  decree. M eld  th a t, a lthough  the  decree was 
passed in  C alcutta , yet inasm iich as th e  p roperty  affected by th e  decree was in  
Cawnpore, and execution was beiag  taken out th ere , a m ateria l portion  of th e  
p lain tiff’s cause of action  arose in  Cawnpore, and th e  Subordinate Judge of 
th a t  place had ju risd ic tio n  to try  th e  su it. N isfa r in i D assi v. Wando L a ll  
Bose (10) and JLadjee Ism a il v. H ad joe Mohamed (11) refarred  to. Soloman 
V. Ahdool A s iz  (12) d istingu ished .

T h e  fa e ts  o f  th is  case  su ffic ien tly  ap pear from  t lie  ju d g m e n t  
o f  th e  C ourt.

Babu Jogindro Nath Chaudhri, for tlie appellant.
Mr. D. N. Banerji, for the respondents.
BanerjIj J. (Aikman, J., concurring).—This is an appeal 

from an order of the Subordinate Judge of Cawnpore, returning 
the plaint filed by the appellant in that Court to be presented to 
the proper Court, upon the ground that the Court at Cawnpore 
had no jurisdiction to entertain the suit.

The facts which gave rise to the suit, as alleged by the plain
tiff, are these : —One Balmakund, who owned considerable pro
perty at Cawnpore, died on the 6th of March, 1895, leaving his 
widow, Musammat Lachhmi Bibi, and no issue. He made a will 
appointing four persons, namely, the defendants Pokhe Ram

(18881 L. 22 Q. B. D., 128. (7) (1870) L. S  C. P., 542.
(1883J I. L. R., 4 AIL, 423. (8) (1874) L. E., 10 0 . P., 47.
(1883) I. L. R., 5 All., 277. (9) (189&) L I/. R,, 22 Calc., 838.
(1874) 13 B, L. R., 461. at p. 840. *
(1874) 14 B. L. R., 867, (10) (1899) I. L. R., 26 Gaic;, 891.

(6) (1882) I. L. R., 9 Calc., 105. (11) (1874) 18 S . L. R .. 91;
* * - (12) (1879) 4 0. L. R., 36B.

VOL. XXV.] ALLAHABAD SERIES. 49

7 ;



Baijke

1902 and Jaggi Lai, and Lala Murlidliar and Lala Hardayal, trustees 
for tlie purpose of’ carrying out the provisions of the will. He 

Behabi also authorized his widow to adopt a son. Probate of the will
was granted by the High Court of Calcutta on the 27th of 

, PoKHE November, 1895, to the defendants and Lala Hardayal. On the
 ̂ 5th of May, 1896, the plaintiff was adopted by the widow of

Balmakund, and by virtue of this adoption the plaintiff suc
ceeded to the whole of the estate left by Balmakund. On the 
25th of November, 1895, the defendant No. 2, Jaggi Lai, exe
cuted an agreement in favour of the first defendant, Pokhe Ram, 
whereby he agreed to pay to that defendant rupees one lakh out 
of the estate of Balmakund and Es. 20,000 out of his own per
sonal funds. On the basis of this agreement Pokhe Earn insti
tuted a suit in the High Court of Calcutta for the recovery of 
the amount mentioned above against Jaggi Lai, defendant No. 2, 
and Hardayal. The latter died during the pendency of the suit. 
The other parties to it, namely, Pokhe Ram and Jaggi Lai, 
entered into a compromise, to the effect that the amount of a 
decree which had been obtained by Jaggi Lai, defendant No. 2, 
against Pokhe Earn, defendant, should be set off against the sum 
of one lakh of rupees claimed in the suit, and that the balance 
should be paid out of the estate of Balmakund. A decree was 
passed in accordance with the terms of the compromise by the 
High Court of Calcutta. The defendant, Pokhe Earn, caused the 
said decree to be sent for execution to the Court of the District 
Judge of Cawnpore, and on the 26th of June, 1899, made an appli
cation for execution to that Court, seeking to recover the sum of 
one lakh of rupees mentioned above out of the estate of Balma
kund. Thereupon the present suit was instituted. The plaintiff 
asserts that the agreement of the 25th of November, 1895, and the 
compromise made in the suit brought on the basis of it were collu
sive and were entered into by the defendants in violation of the 
provisions of the will of Balmakund, and in excess of the author
ity vested in the defendants, that the decree passed in accord
ance with the compromise was obtained collusiveljj that the 
agreemei t̂ was without consideration, and that the said docu
ment and the decree referred to above, in so far as they relate 
to the property le ft - by Balmakund are illegal, void and
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in'effectual, an5. prejudicial to the interests of the minor plaintiff.
The plaintiff prays for the following reliefs: —

(a) that it be declared that the sum of one lakh of rupees, Baskb
which the defendant No. 2 agreed to pay to the defend- lal
ant No. 1, and in respeot of which the defendant No. 1 pqehe
obtained a decree from the Calcutta High Court forms Kam.
part of the estate of Balmakund, and that the plaintiff 
is the owner thereof •

(h) that the agreement dated the 25th of November, 1895, 
as well as the decree which was passed on the basis of 
it, are null, void and ineffectual against the plaintiff j 

(c) that an injunction be issued to the defendants restrain
ing the first defendant from realizing the said sum of 
one lakh of rupees, and the second defendant from 
paying it.

It was urged on behalf of the first defendant that the suit 
was not cognizable by the Subordinate Judge of Cawnpore. This 
plea has prevailed in the Court below, and the plaint has been 
returned to be presented to the proper Court.

The learned Subordinate Judge has rightly held that as both 
the defendants do not reside, or carry on business, or personally 
work for gain within the local limits of the Courtis jurisdiction, 
and as the leave of the Court was not obtained, and the defend
ant who does not reside in Cawnpore, did not acquiesce in the 
institution of the suit in the Cawnpore Court, clauses (h) and (c) 
of section 17 of the Code of Civil Procedure did not apply. He 
does not state whether, in his opinion, clause (a) is applicable 
or not. He has made some observations which to me are unin
telligible ; but I  must assume that he has held that the cause of 
action for the suit did not arise within the jurisdiction of this 
court.

We have therefore to determine whether, within the mean
ing of clause (a) of section 17 of the Code of Civil Procedure, 
the cause of action arose within the local limits of the jurisdic
tion of the C6urt below. In determining this question, we have 
further to consider whether the expression cause of action ” in' 
the section means the whole cause of action or a material part of 
it. The term  ̂fis'use of action is not defined *n the Code of
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1902 Civil Procedure, but it was held by a Full Benoli of this Court 
in Jfwrii V. BJiola Bam (1) following Bead v. JSrowTj- (2) that « a 

B e h a b i  plaintiff’s cause of action consists of every fact which it would 
be necessary for the plaintiff to prove, if  traversed  ̂in order to 
support his right to the judgment of the Court. ” In placing 
this interpretation on the words cause of action the Court 
did not consider its applicability with reference to the provi
sions of section 17 of the Code. This Court, however, held in 
LlewhelUn v. Ohunni Lai (3) that the term cause of action as 
used in section 17 comprehends a material portion of the cause 
of action.” The same view was held in Bishunath y. llahi 
Bahhsh (4), and the decisions of the Calcutta High Court are 
also to the same effect. See QopiJcrishna, Qossami v. Mlhomul 
Banerjee (5), Hills v. Clarh (6), Lalji Loll v. Hardey Narain 
(7). In coming to this conclusion the Courts adopted the inter
pretation placed by the Courts in England on a similar expres
sion in the 18th section of the Common Law Procedure Act, 
1852, in Jachson v. SpiUall (8) and Vaughan v. Weldon 
(9). In my opinion the amendment of section 17 by the addi
tion to it of expla^nation III  by Act No. V II  of 1888, so far 
from introducing any change in the section as interpreted in 
the rulings to which I  have referred, indicates that the words 
“ cause of action ” in this section are not so limited as to ' mean 
the whole cause of action, but include any material part of it. 
This view is supported by the observations of M'acpherson and 
Banerjee, JJ., in Earamoni Dassi v. Eari Churn Ghowdhry (10) 
to the effect that “ the expression “ cause of action ” has been 
used in section 17 in a restricted as well as in some respects 
in an elastic sense, so as to include the facts constituting the 
infringement of the right, but not necessarily all those constitut
ing the right itself.” Any other conclusion would, it seems 
to me, cause immense hardship. In cases in which all the 
defendants do not reside within the jurisdiction, if  the whole 
Cause of action of the plaintiff has not arisen within the
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(1) (1893) I. L. R , 16 All., 165. (6) (1874) 14 B. L. E., 867.
(2) b888) L. B., 22 Q. B, D., 128. (7) (1882) I. L. R., 9 Calc., 105.
(3) (1882) ,1. L. E., 4 All., 428. (8) (1870) L. R., 5 C. P., 542.
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(6) (1874) 13 B?L. 461, (10) (1895) U L . R., 22 Calc.,
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’jurisdiction of a single Court but a part of the cause of action. 1902 

has arisen witliin the jurisdiction of one Court and another bInks"'
part within the jurisdiction of another Courts the plaintiff Behaec
•would bo without remedy were we to hold that the expression 
“ caui'o of action ” in section 17 means the whole cause of action.
This certainly could not have been intended by the Legisla
ture. I f  therefore in this case a material part of the plaiutiff ŝ 
cause of action arose within the district of Cawnpore, the Court 
below had, in my judgment, jurisdiction to entertain the suit.

I am of opinion that, if the allegations contained in the 
plaint arc true, a material part of the plaintiff^s cause of action 
did arirte within the local limits of the lower Courtis jurisdic* 
tion. I f  it be true that the agreement of the 25th of JSTovem- 
bcr, 1S95, the compromise made in regard to it, and the decree 
p;iH-ed on the basis of the compromise were fraudulent and 
cu]hi.sive, it is competent for every Court, whether superior or 
iufdi'-idr, to treat as a nullity any judgment which can be clearly 
shown to have been obtained by manifest fraud, and it matters 
nut whether the impeached judgment has been pronounced by 
an inferior tribunal or by the highest Court of Judicature in 
tiie realm.” Tliis was hold in the recent case of Nistarini 
Dassi V. JSfundo Loll Bose (1), and I have no hesitation in. 
expressing my entire concurrence with, the view of the law 
therein laid down. If the allegation of fraud and collusion 
made by the plaintiff bo established, the Court below would be 
competent, if  it otherwise had jurisdiction over the suit, to 
declare that the compromise and the decree in question are void 
and ineifeotnal as against the plaintiif. The plaintiff does not 
tiAz. the Court to set aside the decree of the Calcutta High 
Court, and therefore the ruling in Bibee Soloman y. Ahdool Azi:ss 
(2), on which the learned counsel for the respondent relies, has 
no application. In so far as the said decree and the oompro- 
raise on which it was founded are alleged to have infringed tlie 
plaintiffs right, the cause of action arose in Calcutta, where the 
decree w«s made and the compromise was admittedly entered 
into. The naere fact, however, of the passing of the deoreo did 
not materially affect the plaintiff until it was put into execution

( i)  (1899) «I?If. R., 26 Ciilc,, 891 a t  p. 908. *' (2> “(1879) 4, C. L. 366.
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1902 and the amount awarded by the decree was sought to be
' Bat?EE realized from the estate of Balmakund, of which the plaintiff
Bishabi claims to be the owner. The execution of the decree and the
PoKHS application for the realization of the amount of it are the acts

• of the defendant which infringe the rights of the plaintiff, and
afford him his principal cause of action. Those acts were done 
in the district of Cawnpore, where the property also is situated. 
A material part of the plaintiff’s cause of action, therefore, arose 
in that district. In this respect the present case is similar to 
that of Hadjee Ismail v. Hadjee Mahomed (1). That was a suit 
brought in Calcutta for the cancelment, on the ground of 
fraud, of a release executed in Calcutta in regard to property, 
part of which was situated in Bombay. It was held that a 
part of the cause of action arose in Bombay, and that the 
whole cause of action did not arise in Calcutta. Sir Richard 
Couch, C.J., in delivering the judgment of the 'Court, 
said:—“ The fraudulent representations which led to the exe
cution of the release may have been made, and the release may 
have been executed here; but the cause of action in this case 
consists of more than that. It includes the effect of the release 
upon the plaintiff’s share of the property. I f  there had been no 
property, the execution of the release would not have injured the 
plaintiff in any way. In order to constitute a cause of action, 
there must be an injury to him from the operation of the release. 
Then where did the release take effect ? where was it operative ? 
The property was in Bombay . . and that part of the catise 
of action arose there. In such a case as the present I think the 
cause of action in respect of the immovable property arose in the 
place where the release took effect.” Applying the same reason
ing to the present case, the cause of action arope in the Cawnpore 
district where it was sought to enforce the decree. As I  have 
said above, if  execution of the decree wa3 never applied for, the 
mere passing of it would not have materially injured the plaintiff. 
It is the injury to him arising from the enforcement of the decree 
which constitutes his cause of action, and as thal* wag done 
in the Cawnpore district, a substantial portion of his cause of 
action arose in that district, and the Court below had jurisdictioni 

" (1) C1874) 13 B. L. R., 91.
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to entertain the suit. In my opinion tliat. Court lias erred 1902
in ordering the plaint to be returned. I  would allow the appeal, bamk̂
set aside the order of the Court below, and remand the case to BbhabiLaii
that Court, with directions to receive back the plaint, re-admit v. 
the suit under its original number iu the register, and dispose of 
it according to law. I would direct the costs hitherto incurred 
to follow the event. I may add that I  do not agree with the 
learned Subordinate Judge in his opinion that section 20 of the 
Code of Civil Procedure is inapplicable to a case like the 
present.

Appeal decreed and cause remanded.
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B efore M r. Justice B la ir  and M r. Justice  AiTcman. 1902
BINDRABAN BEHARI (D efekdakt) JAMUNA KUNWAK  

(P iiAIn t if f ) and g a n g  a  KUNWAR (Defendant).*
A ct 1^0. X V  o f  1877 (Ind ian  L im ita tion  A cfJ , Schedule ii, A r tic le  12Q—L im it ' 

aiion- S u i t  against rejprBsentative o f  deceased pleader to  I'ecover money 
received hy ths pleader iti Ms 'jirofessional capacity on hehalf o f  a client.
Sold  tliafc a su it to  i-ccovcv from  tlic  son o£ a deceasod pleader, as I'epro- 

Eoutative of liis fiitliei’, m oaey wUicli had been received by the i^leadcr in  his 
professioual capacity  on behalf of a clientj was governed as regards lim ita tiou  
by Article 120 of the second schedule to the In d ian  L im ita tio n  A ct, 1877,

T h e  plaintiff in this case had been a client of the defend
ant’s father, who was a pleader. The defendant’s father had 
been employed by the plaintiff to obtain for her a certificate for 
collection of debts, and, in connection with that matter, a sum 
of Us, 800 in cash had been deposited on her behalf by one 
Bam Chandra, her brother and general attorney, as part of the 
security given by the plaintiff. Subsequently, a security of im
movable. property was given, and the Rs. 800 were withdrawn 
by the plaintiffs pleader. The pleader died without making 
over the money to the plaintiff. Within three years from his 
death, the plaintiff instituted the present suit to recover the 
money withdrawn as above described from the son of the de
ceased pleader. She also named as a defond.'int the reprorienta- 
tive of Ram Chandra, who, liowcver, did not apisear. .The Coiu’t

* Sccond Appeal fTo. 1236 of 1900 from a decree of Maulvi Mania Bakhsh,
Additional Subordinate Judge of AligarU, dated th e  10fch<<)f July, 1900j revers
in g  a decree of«®abn Ja g a t Narayan, M uasif of Koil, dated th e  19fch of 
3>#ceml)0if, I8d9,
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