
1902 A.S regards the contention advanced on behalf of the  appellanlfj
~~z 7" that the appellant is entitled to the benefit of article 147 of the

Ham Lal  ̂  ̂ n m T. d 7
«• Limitation Act, it was held in the case of Sheowmoer Sahoo

Ai^Khan. V. Bhowan'eedeen Kulwar (1) that the mortgagee is bound to
come in within 12 years to vindicate his title to land as against 
a third party in adverse possession who does not claim under 
the mortgagor. Here the respondents do not claim under the 
mortgagor j and though it is clear that as against the mortgagor 
or his successors in title the appellant would have been entitled 
to bring his suit for foreclosure or sale within the period men­
tioned in article 147, he has not the benefit of that section 
against a person who sets up an adverse title.

For these reasons we think that the view taken by the 
learned Judges of the lower Courts was correct, and that the 
appeal is not maintainable. It was contended on behalf of the 
respondents that the appellant’s claim was also barred under the 
provisions of section 244 of the Code of Civil Procedure, but 
we do not think it necessary to decide this question, as we are 
satisfied that the appeal must fail on the ground which we have 
dealt with. We acpordingly dismiss the appeal with costs.

Appeal dismissed.
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1902 JBefore M r. Justice S a n e r ji and M r. Justice  Aihman.
J u ly  23. AJUDHIA PRASAD au d  o t h e e s  (D b ib n d an ts ) v. LALMAN and

’ OTHEES (P l AINTIPE'S).*
Contract— " £ a d n i” transaction— Wagering contract— B m d en  o f  ^ ro o f—  

A ct 2fo. I X o f  1873 (Indian Contract A c t), sactionZO.
C ontracts ara not w agering contracts unless i t  bo the in te n tio n  of 'botli 

the contracting  parties a t the  tim e of en te rin g  in to  the co n tracts, under no 
circumstances to call for or give delivery, from , or to, each other. Tod  v, 
Lahhmidas Tw sliotam das (2) followed.

The plaintiffs in this case came into Court alleging that 
they were the owners of a firm styled Gursahai Mai Badri 
Das, whilst the defendants were owners of a firm styled Kunji 
Lal Sikhar Chand, According to the plaintiffs the two firms, 
on the 14th of July, 1893, entered into a partnership for the

Pii'st Appeal STo. 71 of 1899 from  a decree of M aulvi Muhammad Ism ail, 
Subordinate Judge of Jhanei, dated the 30th o f March, 1899,
(1) (1870) 2 If..W.'^P., H. a  Rep., 223. (2) (1892) I. X,^ R., 16 Bom,, 441.



purchase and sale of silver, tlie said purchases and sales to be 1902

made both for cash and by way of hadni, that’ is to say, trans- " ajttbhia
actions of a speculative nature for the sale of silver not in the P b a s a d

hands of the seller at the time of the contract of sale. The Lasitas.
plaintilfs further alleged that the partnership continued until
the 22nd of June, 1894, and resulted in loss of Rs. 18,190-8-6,
which sum they, the plaintifCs, had paid, but for half of which
the defendants were liable. They accordingly claimed against
the defendants Rs. 9,085-4-3 and interest  ̂ in all Es. 11,836-
15-9.

The principal pleas put forward by the defendants were (i) 
that the defendants other than Ajudhia Prasad were not part­
ners of the plaintiffs, and that the transaction was one into 
which Ajudhia Prasad entered on his own account j (ii) that the 
transaction in respect of which the loss was said to have been 
incurred was of a wagering nature, and the plaintiffs were 
therefore not entitled to recover; and (iii) that the plaintiffs 
went beyond the scope of the partnership business in entering 
into the transactions in respect of which losses were alleged to 
have been incurred.

The Court of first instance (Subordinate Judge of Jhansi) 
found that the partnership alleged had been entered into, the 
managing members of either firm acting for his firm in the 
matter. It found that the contracts in q̂ uestion were not wager­
ing contracts nor outside the scope of the partnership business, 
and that the plaintiffs had suffered loss which the defendants 
were bound to recoup to the extent of one-half. The plaintiffs’ 
claim was accordingly decreed with some slight deduction as 
a matter of account.

From this decree the defendants appealed to the High 
Court.

Babu Jogindro Nath OhaudhH, Pandit Su'ndar Lai, and 
Pandit Moti Lai Nehru, for the appellants.

Babu Durga Gharan Bamrji, for the respondents.
B a n e b x i  and A ik m a n ,  JJ.—-The plaintiffs a re  the owners 

of the firm styled Grursahai Mai Badri ©as, the defendants o f  
a firm called Kunji Lai Sikhar Chand. The plaintiffs state 
that the t-vyo f̂oms entered into a partnership ofi the 14th of
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1902 July, 1893, for the purchase and sale of silver, and that tho ê
AjuxiniA purchases and sales were to be made for cash and by way of
PiiASAD hctdniy^hioh. we understand to be transactions of a speculative
Laxmak. nature for the sale of silver not in the hands of the seller at the

time of the contract of sale. It is further alleged that the 
partnership continued till the 22nd of June, 1894, and resulted 
in a loss of Rs. 18,190-8-6; that the defendants’ share in the 
partnership transaction was one-half • and that the defendants 
■are consequently liable for a half of the said amount, together 
with interest which they had agreed to pay. The plaintiffs 
accordingly brought the present claim to recover from the 
defendants Rs. 11,836-15-9 on account of principal and interest. 
Various pleas were put forward in answer to the claim ; but the 
only pleas with which we are concerned in the present appeal are 
three : (i) that the defendants, other than Ajiidhia Prasad, were 
not the partners of the plaintiffs, and that the transaction was 
one into which Ajudhia Prasad entered on his own account; (ii) 
that the transaction in respect of which the loss is said to have 
been incurred was of a wagering nature, and the plaintiffs are 
consequently not entitled to recover; and (iii) that the plaintiffs 
went beyond the scope of the partnership business in entering 
into the transactions in respect of which losses are alleged to 
have been incurred. The Court below granted a decree to the 
plaintiffs for the bulk of their claim. The defendants have 
preferred this appeal, and in the argument before us they have 
raised the pleas set forth above.

As regards the first point, the learned Subordinate Judge 
has found that the defendants are members of a joint Hindu 
family, and that the evidence adduced by the plaintiffs satis­
factorily proves that the alleged contract was entered by the 
plaintiffs’ firm and the firm of the defendants. It was for the 
appellants to show that this finding of the learned Subordinate 
Jiidge was incorrect. They have not laid before us any evidence 
which would justify our coming to a different conclusion from 
that at which the lower Court has arrived. The only pieces of 
CTidenc .̂to which reference was made in the argument are the 
statement of .a witness, Panna Lai, and an agreement of refer­
ence to arbitration  ̂dat̂ id the 21st of July, 1894'i’̂ ^ e  are up.abl^
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to hold that the evidence of Panna Lai is of such a character 1902 

that we should be justified in discarding on the basis of it the T̂cbhia"
whole of the evidence adduced on the other side and the find- P r a s a d

ing of the Court below. It is true that the agreement referred LAt,MAK.
to was entered into by Lalman, plaintiff^ on the one side, and 
Ajudhia Prasad, defendant, on the other. It is also true that 
in that agreement no reference is made to the partnership firms.
But these circumstances, in our opinion, do not necessarily lead 
to the conclusion that the partnership with the plaintiffs was 
entered into by Ajudhia Prasad alone. The agreement of 
reference to arbitration appears to have been executed by the 
managing members of each firm.

As regards the second point, it appears from the report of 
the Commissioners appointed by the Court below, that out of the 
amount of losses alleged by the plaintiffs, the sum of Es. 2,223-7-3 
represents loss on actual sales and purchases of silver. As 
to this the defendants cannot dispute the plaintiffs’ claim. As 
regards the balance, it is alleged by the defendants that the trans­
actions which resulted in loss were wagering contracts. I f  the 
transactions were of the nature of wagering contracts, the defend­
ants would not be liable for the loss which resulted from them.
We are of opinion that the Court below has rightly held that the 
burden of proving that the transactions in question were of a 
wagering nature was on the defendants. Now in order to make 
this out, what had the defendants to prove ? Every had/m trans­
action is not necessarily a transaction of a wagering nature any 
more than any other speculative transaction into which parties 
may enter. It was held in Tod v. Lahhmidas Furshotamdas 
(1) that a contract is not a wagering contract unless it be the 
intention of both the contracting parties at the time of enter­
ing into the contract under no circumstances to call for ov give 
delivery from or to each other. This view was affirmed in later 
cases by that Court and by the Madras High Court, and we see no 
reason to hold a contrary opinion. It was therefore the duty of 
the defendatits in this case to establish that the contracts which 
resulted in loss, were contracts in which" the intenticin of the 
parties thereto, at the time when they entered into them  ̂was 

(1) (1892) I. L. 16 Boifi., 441,
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Ajttdhia
P e a s a d
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LaIiMAK.

1902 that under no circumstances was the one party to call for and the 
other to give delivery of the silver to which the contracts related. 
The defendants have, in our opinion, failed to discharge the 

which lay on them, and on this point we fully agree with 
the finding of the Court below.

As to the third p l e a — that hadni transactions were not within 
the scope of the business of the partnership between the parties— 
the learned Subordinate Judge finds against the defendants. He 
says that the evidence proves that the partnership related both 
to cash and hadni. We have not been referred to any evidence 
from which we may conclude that this finding of the Court 
below is not justified. The result is that this appeal must fail, 
and we dismiss it with costs.

Afpeal dismissed.

1902 
Ju ly  23.

Before S ir  John Stanley, KnigJd, Chief Justice and M r, Justice  B lair. 
r; SHAIDA HUSAIN ( P i a i n t i f i ?) e. HUB HUSAIN a n d  o t h e r s

(DuFENDAHTa).*

Civil Procedure Code, section 108 — Decree ox parto — Decree set aside as 
against one only o f the jo in t jitdgment^deltors-—Fresh decree ultim ately  
passed at variance loiih the decree standing against the other judgment- 
debtor— Applioaiion fo r  order ahsolute fo r  sale tinder section 89 o f  A ct 
No. I V  o f  1882>~̂  FracticOt
A mortgagee sued liia mortgagors (thrao in  mnnbor) fo r sale of the mort- 

gaged property, and obtained a decree for paym ent of Ea. 2,270, or in  default, 
fo r sale. One of the jndgment-debtora, as against wliom the decree was eae 
parte , applied under section 108 of the Code of Civil Procedure, and got the  
decree set aside as against himself. Subsequently, w h ilst the  decree against 
the other two mortgagors became final, the th ird  m ortgagor auceeededin prov­
ing  th a t th e  amount of the mortgfl.ge-d6ht was only Ks. 1,556-15«0, and a docree 
was passed against him accordingly. On application by the decroo-holdor for 
an order absolute fo r sale, the Court, under these circuinstancos, directed 
that an order absolute under section 89 of the T ransfer of P ro p erty  Act 
should issue for the  sale of all the mortgaged property, b u t th a t  the proj^erty 
belonging exclusively to  th a t  judgment-debtor who had successfully objected, 
should not be sold, unless and u n til the m ortgaged property belonging to 
the others had been sold, and had failed to realize a sum sufficient to  sa tisfy  
the smaller decree.

* Second Appeal No. 1196 of 1900, from a decree of C. D. Steel, Esq., Bis- 
tr ic t Judge of Shahjahanpur, dated the 7 th  of June, 1900, reversing a decree 
of Babu N ihal Chan^.er, Subordinate Judge of Shahiahannur, dated the  23ud 
of July, 1899,


