
APPELLATE CIVIL. 1902
________  * July 21.

JBefore S ir  John S tanley, Knight, Chief Justice and M r. Justice  Jilair.
RAM LAL (DBM irDANT) v. MASUM ALI KHATST a n d  a n o t h b b  

(PiAINTIS'FS).’̂
Mortgage ly  deoree-holder out o f  possession— Decree f o r  possession larred hy

lim ita tio n — T itle  o f mortgagee— Adverse possession—-lim ita tion— A ct
Ho. X V  o f  1877 ("Indian L im ita tion  A c t) ,  soliediile ii, article  14)7.
J f  ho lding a deoi-ee for possession of immovable p ro p erty  a g a in s t JS JE' 

and M  K, b u t n o t having obtained possession, m ortgaged the  p roperty  to  
which he was en titled  under h is decree to S  I/. H, L  sued on bis m ortgage, 
bu t w ithou t im pleading L  K  and M  K, who were in  possession adversely 
to  3f, and got a decree fo r  sale. I f  meanwhile allowed h is  decree fo r posses
sion to become barred by lim ita tion . L  K  and M  K  m ortgaged the  p roperty  
in  question to  0  L  and Z  L ,  and in  execution o f a decree on th e ir m ortgage, 
the property  was sold by auction and purchased by A  and S.

S e ld  th a t  the  consequence of M  not h av in g  executed h is  decree fo r  pos
session was th a t  L K & n A . M K  gained a good t i t le  by adverse possession as 
against H L ,  who therefo re  was not in  a position  to b ring  to  sale th e  pro
perty, which had passed to  the  auction  purchasers. Am ir-un-nissa Hegum v.
Umar Khan (V) and Sheoumler Sahoo v. Bhowaneedeen Kulioar (2), referred 
to.

The facts of this case are fully stated in tlie Judgment of 
the Court. •

Dr. SatisJi Chandra Banerji (for -whom Babii Lalit Mohan 
Banerji), for the appellant.

Messrs. Abd/id Majid and Muhammad Baoof, for the res
pondents.

StakleYj C.J. and BlaiEj J. — It is necessary in this 
appeal to state shortly the facts which have led up to the pre- 
sent litigation. One Allahyar Khan was the owner of a 4 biswa 
9 biswan si share of a village called Mirzapur Basant. He mort
gaged it to one Salamat Hai prior to 1873. In 1873 Lai Khan 
and Man Khan purchased a 2 | biswa share of the property from 
the mortgagor, Allahyar Khan. Salamat Rai then, in the year 
1876, sued in respect of his mortgage for a sale of the property, 
and obtained a decree, and in execution of that decree the pro
perty was sold, and was purchased by Munni Lai at the auction

* Second Appeal No. 1130 of 1900, from  a decree of Babn Sheo Prasad,
Officiating Subordinate Judge of ShahjahAnpurr dated the 4 th  »of A ugust,- 
1900, confirm ing a decree of Babu Deoki N andan Lai Sahai, M unaii of Budaun 
W est, dated the 26th M arch, 1900.

(I)  (1872) & %  R., 640. (2) (1870) 2 H . C. Eep., 223.
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sale, Mnnni Lai got actual possession of only 1 biswa and 19 
biswansis, and formal possession of the residue of tlie property 

V. purcliased. On the 19th of January, 1888, Munni Lai sued Lai
Aw'khan. Khan and Man Khan for possession of the 2 | bis was which

>they had purchased in 1878 from Allahyar Khan. A decree 
was passed ob the 16th June, 1888, for possession of 1 biswa of 
the property, and in respect of the remaining 1 | biswas claimed 
the suit was dismissed. In the following year, namely, on the 
80th of January, 1889, Munni Lai mortgaged to Ram Lai, the 
defendant appellant, 2 biswas and 19 biswansis of the j>roperty. 
Eam Lai instituted a suit on foot of his mortgage for a sale of tlie 
mortgaged property in 1895, and obtained a decree for sale. He 
did not in that suit implead either Lai Khan or Man Khan. In 
the same year, but after the date of Eam LaPs decree, Lai Khan 
and Man Khan mortgaged the 2 | biswas, which had been pur
chased by them in 1873, to Ghunni Lai and Zauki Lai, and these 
last-named parties instituted a suit for sale on foot of their 
mortgage, and obtained a decree for such sale, and at the sale 
held in execution of the decree the plaintiffs, on the 20th of 
February, 1897, purchased the 2 | biswas which had belonged to 
Lai Khan and Man Khan. In execution of his decree in 1895, 
Eam Lai sold 1 biswa 19 biswansis; but the sum realized being 
insufficient to satisfy his claim, he applied for the sale of the 
remaining 1 biswa. The application was granted, and 1 biswa 
was advertised for sale. Thereupon the plaintiffs instituted the 
present suit for the purpose of obtaining a declaration that the 1
biswa sought to be sold by 'Earn Lai was not liable to be sold 
in execution of his decree. Both the lower Courts decreed the 
plaintiff^s claim on the ground that the decree obtained by Munni 
Lai in 1888 not having been executed, the right of Munni Lai 
and of his mortgagee, the appellant Eam Lai, became time- 
barred'.

It has been contended before us by the learned vakil for the 
appellant, who seeks to set aside the decrees of the lower Courts, 
that, having regard to the fact that a decree for posŝ sssion was 
passed against Lai Khan and Man Khan, the predecessors in 
title of the respondents, in respect of the 1 biswa in dispute  ̂the 
respondents could 'Hot set up the plea of adverse ;npssession; and
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that it was not material in considering tHs qiiestion that that 1902 
decree was never folio-wed up by exeoution. The learned -vakil '"̂ IasTlal" 
further contended that inasmuch as Mimni Lai had obtained

M a s  FBI
this decree, and had mortgaged iu 1889 his interest to Ram Lai, Ali K h a k

Eam Lai was entitled to the benefit of article 147 of the Indian
Limitation Act̂  and con Id maintain a suit for foreclosure or
sale of the mortgaged property within a period of 60 years from
the time when the mortgage debt became due. "We are unable
to agree in this contention. It appears to us that the posses?-
sion of Lai Khan and Man Khan, which commenced from the
year 1873, continued adverse to Munni Lai and his successors
in title notwithstanding the unexecuted decree of the 6th June
1888. No proceedings in execution having been taken under it,
this decree in fact became a dead letter, and did not give a new
starting-point of limitation to Munni Lai or to his successors in
title. This was so decided in the case of Amir-un-mssa, Begum,
V. Umar Khan (1). In that case a party obtained a decree for 
possession of land in 1859, but failed to take any proceedings in 
execution, and the defendant continued in possession. The 
plaintiff^s interests in the decree were purchased by a third party 
in 1869, and the purchaser forcibly dispossessed the defendant, 
who had been 12 years in possession of the property. The 
defendant then brought a suit against the purchaser to recover 
possession, and it was held that the execution of the decree of 
1859 being barred, the defendant—the plaintiff in that suit— 
haying been 12 years in possession  ̂ was entitled to recover 
possession from the plaintiff in the original suit. Markby, J., in 
delivering the judgment of the Court, observed:— as 
imder section 20, Act X IV  of 1859, that decree cannot now 
be executed, and has in fact become absolutely null, and as 
the plaintiff did, notwithstanding the decree, remain in posges- 
sion, wholly undisturbed  ̂ and further as there is no suggestion 
that the title of the defendant was in any way whatever 
acknowledged by the plaintiff, the allegation being that the 
defendant actually obtained possession under the decree, which 
allegation is found to be false, I think the pMntiff must be oohsi' 
dered as having acquired a good title by Ms 12 years’ possê siofi.̂ ^

(1) (1872) 8 B. L. R., 540...



1902 A.S regards the contention advanced on behalf of the  appellanlfj
~~z 7" that the appellant is entitled to the benefit of article 147 of the

Ham Lal  ̂  ̂ n m T. d 7
«• Limitation Act, it was held in the case of Sheowmoer Sahoo

Ai^Khan. V. Bhowan'eedeen Kulwar (1) that the mortgagee is bound to
come in within 12 years to vindicate his title to land as against 
a third party in adverse possession who does not claim under 
the mortgagor. Here the respondents do not claim under the 
mortgagor j and though it is clear that as against the mortgagor 
or his successors in title the appellant would have been entitled 
to bring his suit for foreclosure or sale within the period men
tioned in article 147, he has not the benefit of that section 
against a person who sets up an adverse title.

For these reasons we think that the view taken by the 
learned Judges of the lower Courts was correct, and that the 
appeal is not maintainable. It was contended on behalf of the 
respondents that the appellant’s claim was also barred under the 
provisions of section 244 of the Code of Civil Procedure, but 
we do not think it necessary to decide this question, as we are 
satisfied that the appeal must fail on the ground which we have 
dealt with. We acpordingly dismiss the appeal with costs.

Appeal dismissed.
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1902 JBefore M r. Justice S a n e r ji and M r. Justice  Aihman.
J u ly  23. AJUDHIA PRASAD au d  o t h e e s  (D b ib n d an ts ) v. LALMAN and

’ OTHEES (P l AINTIPE'S).*
Contract— " £ a d n i” transaction— Wagering contract— B m d en  o f  ^ ro o f—  

A ct 2fo. I X o f  1873 (Indian Contract A c t), sactionZO.
C ontracts ara not w agering contracts unless i t  bo the in te n tio n  of 'botli 

the contracting  parties a t the  tim e of en te rin g  in to  the co n tracts, under no 
circumstances to call for or give delivery, from , or to, each other. Tod  v, 
Lahhmidas Tw sliotam das (2) followed.

The plaintiffs in this case came into Court alleging that 
they were the owners of a firm styled Gursahai Mai Badri 
Das, whilst the defendants were owners of a firm styled Kunji 
Lal Sikhar Chand, According to the plaintiffs the two firms, 
on the 14th of July, 1893, entered into a partnership for the

Pii'st Appeal STo. 71 of 1899 from  a decree of M aulvi Muhammad Ism ail, 
Subordinate Judge of Jhanei, dated the 30th o f March, 1899,
(1) (1870) 2 If..W.'^P., H. a  Rep., 223. (2) (1892) I. X,^ R., 16 Bom,, 441.


