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£ e fo f‘e S ir  John Stanley, Knight, C hief Justice  and M r. Ju stice  Banevji, 
MAHABEO PRASAD ( F I iKIIs t i f e )  v . TAKIA B I B I  a o t  o t h e e s  

(Defendants).*
Civil and B ew nue Courts—Jurisdioiion— A c t No. X I X  q /  1873 (N .-W . F, 

Land Itevenue A c tJ , section 2 4 H (f)—P artition— S u it  i y  person npt a 
f a r t y  to  the partition, proceedings to oMain in a C ivil Court a declaration 
th a t a  p a rtitio n  carried ou t in a JS,evenue Court was fra u d u le n t and 
in jurious to his in terest.
I f  by a frau d  practised  upon outside p a rties , such as m ortgagees, or by 

frau d  practised  upon t t e  Eevenue Court its e lf , a collusiTe and fraudu len t 
p a rtitio n  is carried th roug li in  tlia t Court, th e  person who is damnified by 
such frau d u len t pxoceedings is n o t w ith o u t a remedy in  th e  Civil Court. The 
C ifil C ourt has no ju risd ic tio n  whatever to set aside a p a rtitio n  effected in  
the Eevenue C ourt j b u t i t  is n o t w ithout ju risd ic tio n  to  investiga te  a ques­
t io n  of fraud , and, i f  frau d  be established, to 'm ake a declaration th a t  proceed­
ings carried out in  any C ourt were fraudu len t proceedings, and to  give re lief 

-accordingly. JByjnath L a l l  T. JRamoodeen CJiOwdry {X), MoCormich v. Q-rogan 
(2)  and B arnesly v. Powel (3) re fe rred  to. M uhammad S a d i^  v. la u te  Ham 
(4) distinguished.

I n this case the plaintiff brought his suit in the Court 
of a Subordinate Judge to obtain a declaration that certain 
partition, proceedings  ̂ which had been carried out in a Court 
of Eevenue under the arbitration sections contained in the 
North-Western Provinces Land Revenue Act, 1873, were frau­
dulent and void as against him. Eight persons, the co-sharers, 
parties to the partition, were made defendants to the suit. The 
plaintiff alleged that under two deeds, dated the 19th of Septem­
ber, 1889 and the 20th of March, 1890 respectively, the -ances­
tor of the defendants ISTos. 1 to 6 had mortgaged to the ancestor 
of the plaintiff a 5 anna 4 pie share in the mauza in question.

» Second^ Appeal No. 827 of 1900, from  a decree of J . H .  Cum ing, Esq,, 
D is tr ic t Judge  of Azam garh, dated the  26th of June, 1900, confirm ing a- docroo 
of Babu J a i  Lai, Subordinate Judge of AEamgftKli, dated ttie 6 th  of A pril, 
1900.

(1) (1873-4) L . E „  1 I. A., 106.
(2) (1869) 4 and I. A., 82.

(3) (1749) 1 Vesey (Senior), 283.
(4) (1 9 0 li I . L? p  All., 291.
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1902 Oa the 22nd of April, 1897, tlie plaintiff obtained "a decree foT 
Mahabeo mortgage. After the plaintiff had obtained his
Peasad • decree for sale, namely, on the 26th of May 1897, the defendants 
T a k i a  N o s . 7 and 8 applied for partition of the property, and a parti­

tion was carried out by means of arbitration. The plaintiff 
alleged that this partition was altogether fraudulent; that pro­
perty of little value was allotted to defendants Nos. 1 and 6, 
whilst the valuable portion of the property was allotted to 
defendants Nos. 7 and 8, this being done with the object of pre­
judicing and defeating the plaintiiPs claim as mortgagee. The 
partition proceedings were carried out in the Court of Eevenue, 
and confirmed on the 15th of October, 1898. On the 21st of 
March 1899 the plaintiff purchased the share of the defendants 
Nos. 1 to 6 in the property, at a sale held in execution of his 
decree against them, the property being sold as an undivided 
share of the zamindari and not as a divided share. The present 
suit was instituted on the 8th of November, 1899. The main 
defence of the defendants was that, having regard to section 
241(f) of the Land Revenue Act, 1873, the suit was not 
cognizable by a Civil Court.

The Court of first instance (Subordinate Judge of Azam- 
garh) accepted this defence and dismissed the suit, and an 
appeal by the plaintiff was dismissed on the same ground by the 
District Judge.

The plaintiff thereupon appealed to the High Court. 
Pandit Bundar Lai and Munshi Qohul Prasad, for the 

appellant.
Mr. Ahdui Raoof and Maulvi Gkulam Mujtaba, for the 

respondents Nos. 7 and 8.
S t a n l e y ,  C.J. ( B a n e e j i ,  J., concurring). — The plaintiff’s 

suit was brought for a declaration that certain partition prooced- 
ings, which were carried out in the Revenue Court by means of 
the arbitration clauses of the Revenue Act, were fraudulent 
and void as against him, he being a mortgagee of certain shares 
in the property which was so partitioned. UndeA? two deeds, 
dated the 19th of September, 1889 and the 20th of March, 
1890, the ancestor of the defendants Nos. 1 to 6 executed a sim­
ple mortgage in favour of the plaintiff’s anCGstoî X)f a 6 anna 4
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pie share in inaiiza Pardhanpur. On the 22nd of April, 1897, 
the plaintiff obtained a decree for sale on foot* of liis mortgage. 
The defendants Nos, 7 and 8 are co-owners of the property 
along with the defendants Nos. 1 to 6. After the plaintiif had 
obtained his decree for sale, namely, on the 26th of May, 1897, 
the defendants Nos. 7 and 8 applied for partition of their 
property and a partition was carried out by means of arbitration. 
It is alleged in the plaintiff^s claim, seeking to have the partition 
proceedings declared fraudulent and void as against him, that 
the partition was altogether fraudulent j that property of little 
value was allotted to the defendants Nos. 1 to 6, whilst the 
valuable portion of the property was allotted to defendants Nos. 
7 and 8, and this with a view to prejudice and defeat the plain­
tiff’s claim as mortgagee. The partition proceedings were 
carried out in the Revenue Court, and confirmed on the l5th of 
October, 1898- On the 21st of March, 1899, the plaintiff pur­
chased the share of the defendants Nos. 1 to 6 in the property 
at a sale held in execution of his decree against them, the pro­
perty being sold as an undivided share of the zamindari, and not 
as a divided share. The present suit was instituted on the 8th 
November 1899, and the main defence which has been relied 
on by the defendants is, that under section 241(f) of Act No. 
X IX  of 1873, the claim is not cognizable by the Civil Courts. 
This contention has found favour with both the lower Courts, 
and the claim of the plaintiff was accordingly dismissed. 
Hence the present appeal.

Much reliance in argument has been placed by the respond­
ents  ̂ counsel upon the case of Muhammad Scodiq v. Laute 
Bam, (1) recently decided in this Court. In that case it 
was decided by a Full Bench of this Court that i f  a party 
to a partition which is being conducted by the Revenue author­
ities under the Land Revenue Act of 1873, desires to raise 
any question of title affecting the partition, he must do so 
according to the procedure laid down in sections 112 to 115 of 
that Act, and that if  a qmestion of title affecting the partition, 
which might have been raised under these sections during ihe 
partition proceedings, is not so raised and the partition is 

(1) (1901) I . L. 23 251.
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1902 completed, section 241(/j of tke Act debars the joarties to the
Mahadko pcf/rt' îon from raising subsequently in a Civil Court any such

Peasad question of title. It is to be noticed in the first place that in that
Takia case the party  who sought to raise the question o f title , and to
Bibi, impeach the partition proceedings was himself a party to those

proceedings. This is important to bear in mind. In the case 
now before the Court the plaintiff, who is a mortgagee, was not 
a party to the proceedings in the E.evenue Court j as a matter 
of fact, he made an application to the Revenue Court to be 
added as a party to the proceedings, but his application was ulti­
mately rejected. In the case of Muhammad Sadiq v. Laute 
Bam the Chief Justice, Sir Arthur Strachey, stated the law on 
the subject as follows. He observed :— The enactment in 
clause (f) is not merely that a Civil Court is not to alter the 
distribution of the land made on partition, but that it is not to 
‘ exercise any jurisdiction over the matter ’ of such distribution 
of the [land. That would, I  think, exclude a suit in a Civil 
Court which sought a declaration impugning the distribution 
which by partition the Revenue authorities had effected. The 
object of such a declaration could only be to obtain in some 
manner an alteration in the distribution that had been made. 
I f  such a declaration w«re binding upon the Revenue Court so 
as to compel the Revenue Court to alter the distribution, it 
would clearly be an exercise of jurisdiction in the matter of the 
distribution. I f  the declaration were not binding on the 
Revenue Court it would be a mere hrutum fulmenJ^ Now it is 
to be observed that in the case with which the learned Chief 
Justice was dealing there was no allegation of fraud. It was also 
a question between the parties to the partition, and undoubtedly 
under the Partition Act such questions could have been raised 
and determined by the Revenue Court j and we take it that the 
learned Chief Justice in laying down the law as he has done, 
did so without reference to cases in which partition proceedings 
have been carried through in the Revenue Court fraudulently 
and collusively and to the detriment oif mortgagees, s,s is alleged 
to, be the case in th# present suit. We are disposed to think 
that if by a fraud practised upon outside parties, such as mort­
gagees, or by fraud pra ĵtiscd upon the Revenue. Ĉ ourt itself, a
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collusive arfd fraudulent partition is carried tliroiigli in that 
Court, the person who is damnified by such fraudulent proceed­
ings is not without a remedy in the Civil Court. It is true, no 
doubt, that the Civil Court has no jurisdiction whatever to set 
aside a partition effected in the Revenue Court, but it is not 
without jurisdiction to investigate a question of fraud, and if  
fraud be established, to make a, declaration that proceedings 
carried out in any Court were fraudulent proceedings, and to 
give relief accordingly. In the well known oase of Byjnath 
Lall V. Mamoodeen Ghowdry (1) their Lordships of the Privy 
Council guardedly abstained from expressing the opinion that 
there would not be redress for a fraud such as we have referre.d 
to ; on the contrary, we gather from their judgment that a 
person who has been prejudiced and injured by malpractices 
such as have been alleged here will not be without remedy in 
the Civil Court. In that case it was decided that a mortgage 
of an undivided share in land may be enforced against such 
lands as under a hatwara or revenue partition may have been 
allotted in lieu of such share, and also that lands allotted in 
severalty by the hatwara to the co-sharers of the mortgagor 
will not be subject to the mortgage. That* was a. case in which 
there was no allegation of fraud whatever. In delivering the 
judgment of their Lordships, Sir Montague E. Smith observes:
'—“ It was argued that, as the mortgagee could not be a party to 
the hatwara proceedings, so upon general principles of jurispru­
dence he could not be held to be bound by fchem ; that conse­
quently he was- at liberty to enforce his rights against an undi­
vided share in every parcel specified in the mortgage de^d, to 
whichsoever of the co-sharers such parcel might have been allot­
ted, but that he could not claim more. The objection that, in 
such a case, he must either forfeit part of his security or pursue 
his remedy against those with whom he had no privity bf con­
tract, was met by the suggestion that the co-sharers thus injuri­
ously affected would, upon the principle of implied warranty, 
such as exists in this country on a title acquired by partition or 
exchange, have a remedy over against th  ̂mortgagor, even if  the 
Qonsequence of that were the re-opening of the parti^ao#, "

(1) (1873-4) L, B,, 1 1 . 106 »
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it was further argued that if  the contention of the appellant 
concerning a partition by hatwara were correct, it must be 
equally true of a partition by private arrangement j and that in 
either case an unequal partition might be effected by collusion 
between the mortgagor and his co-sharers with the object of 
defrauding the mortgagee. Upon this it is to be observed that 
fraud would be a substantive ground for relief, and that if  the 
fraud supposed were effected by private arrangement, the mort­
gagee would have a clear remedy against all who were parties 
to it in the Civil Court. In the more improbable case of such a 
fraud being effected by means of hatwara proceedings, his 
remedy might be more difficult by reason of the finality of the 
partition and the incapacity of the Civil Court to entertain a suit 
to disturb it. But without entering into these nice questions, 
which do not directly arise on this appeal, their Lordships deem 
it sufficient to observe that the finality of such a partition cannot 
be greater than that of the purchase of an estate at a sale for 
arrears of the public revenue; and that even in this latter case, 
Courts of Justice have found the means of relieving the person 
injuriously affected by fraud.” In this decision of their Lord­
ships there is a clear indication that if  a fraud has been prac­
tised, the person or persons injured by it will be able to obtain 
redress in the Civil Courts, notwithstanding the difficulties which 
may be thrown in their way by reason of the finality of the par­
tition proceedings carried out in the Bevenue Court. That an 
Act of Parliament will not stand in the way of relief being given 
in a case of the kind is laid down by Lord Westbury in the well 
known case of McGormich v. Grogan (1). I only quote this case 
for the statement made by Lord Westbury in his judgment, which 
is as follows :— The Court of Equity has from a very early 
period decided that even an Act of Parliament shall not be used 
as an instrument of fraud; and if  in the machinery of perpetrat­
ing a fraud an Act of Parliament intervenes, the Court of 
Equity, it is true, does not set aside the Act of Parliamejit, but 
it fastens on the individual who gets a title under tĥ at Act, and 
imjposes upon him a personal obligation, because he applies the 
Act as an înstrument for accomplishing a fraud.” In the earlier 

,  (1) U873-4) 4  E . and I . Ar, 8 2 ; at p. 88,
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case of Barnesly v. Poivel (1) it was laid down to the effect that 
though the Court of Chancery could not set aside the judgment 
of a Common Law Court obtained against conscience, it would 
consider the person who had obtained the judgment fraudulently 
as a trustee, and would decree him to reconvey any property that 
he might have become possessed of under the judgment on the 
ground of laying hold of his conscience so as to make him do 
what was necessary to restore matters as before.

Now the lower Courts in this case have not entertained the 
question of fraud which was raised in this suit. They have 
confined themselves to a decision of the case upon the prelimi­
nary point that the suit was not cognizable by the Civil Court. 
In this we are unable to agree with them for the reasons which 
we have stated. We think that if  the plaintiff is able to sub­
stantiate ̂ a case of fraud, such as he alleges, it is open to the Civil 
Courts to declare that the proceedings in the Revenue Court 
were fraudulent. We also think that if  this issue be found in 
favour of the plaintiff the decision of the Court need not neces­
sarily be a mere hrutum fulmen and end with the fioding of 
fraud. I f  it be found that the plaintiff has.been damnified by 
the proceedings in the Eevenue Courts, we are of opinion that 
the Civil Court will be able to redress the wrong. It would 
be premature for us to say what the nature of the redress may 
be. It will be for the Court to ascertain first that fraud has. 
been committed. I f  it finds that fraud has been committed, it 
will be necessary to consider whether the plaintiff has been 
thereby damnified, and if  it is found that the plaintiff has. been 
damnified, it will then be for the Court to consider in what way 
under the circumstances, and having regard to all the facts, it  
can best give redress to the plaintiff.

For these reasons we allow the appeal, set aside the decrees 
of the lower Courts, and remand the case to the Court of first 
instance with directions to readmit th.e suit under its original ■ 
number in the register and proceed to determine it on the 
merits, bearing in mind the observations which we have laid 
down above. The costs here and hitherto will abide th» event.*" 

Ajppeal decreed and cai^e rema/tided,
%{y (1749) I Vesey (Senior), 283 ? 'at p. 2Q5.
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