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the proceeding has eome to my knowledge, I  have dealt with it 
under section 439, sub-section (1) o f  the Code o f  Ci’iminal Pro­
cedure. For the reasons set forth above I  am o f opinion that 
the Magistrate of the first class had jiirisdiotiou to make the 
order which he did, and I direct that the record be returned.
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Before Mr. Justice Knox and Mr. Justice Blair.
NIADAR (Dbpbndant) x>. BIRU MAL aitd othbbs (PsArN-TiFJg).*

Act No. X I I  o f  1831 {N .-W - P. Merit Aot), sections 93, 95—Act ITo. X I X  
o f  1S73 (Hf.-TT. P, Land Eeveme Aot), section 102—Jurisdiction—Civil 
and Revenue Courts ^Suit to eject as a trespasser a person wTia claimed
io le entitled to the holding o f  a deceased occupancy tenant—Ees judi­
cata.
Upon the death of an oacapancy fconani, a person who alleged that be was 

entitled to succeed to the deceased’* occupancy holding, obtained from the 
revenue authorities, by means of au application nnder section 102 of the 
F.-W . P. Land Revenue Act, mntation of names in his favour, and also got 
into possession of the holding. The zamindars thereupon brought % suit in a 
Oivil Court for his ejectment, on the allegation that he was a more trespasser, 
who bad no right whatever to succeed to the holding of their late occupancy 
tenant. Seld  that such suit was proparly brought in a Civil Court, and could 
not have been instituted in a Court of Revenuej and the decision of the 
Eovonue authorities allowing mutation of names in the defendant's favour 
could not operate as res judicata in rospact of such suit. Suharni v. 
Bhagwan Khan (1) distinguished.

T h e  facts out of which this appeal arose were as follows. One 
Gulzara, an occupancy tenanf, died in November 1899. There­
upon Niadar, the present appellant, applied to the revenue author­
ities under section 102 of Aot No. X I S  o f 1873 for the entry 
o f his name in respect of Gulzara’ s ocoupancy holding. An or­
der was made for the entry o f Niadar’s name on the 11th of 
Februaryj 1900, and he obtained possession o f the holding. Upon 
this tho zamindars brought a suit in the Civil Court to eject 
Niadar and recover pogsession of the holding on the ground that 
Niadar was a mere trespasser wRo had no right whatever to the 
land as the successor o f  Gulzara. The Court o f  first instance 
dismissed the suit, holding that it was not cognizable by a Civil

» Appeal 2Jo. 17 of 1901 under section 10 of the Letters Patent,
(1) ( i m )  I. Ii. B., 19 AIl.,101.
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1901 Court, and the plaintiffs’ appeal was dismissed by ttie lower
N ia d a e  appellate court on the same ground. The plaintiffs appealed to

«• the High Court, and their appeal, coming before a single Judge
Baett Mu. Court, was decreed. (See I. L. R., 23 AIL, 360.) From

this judgment the defendant appealed under section 10 o f the 
Letters Patent.

Babu Satya Ghandar Muherji, for the appellant,
Psndit Sundar Lai, for the respondents.
K n ox  and B la ir , JJ.— The point which has been con­

tended, and very earnestly contended, before us by theJearned 
vakil for the appellant, is whether the suit out o f  which this 
appeal has arisen is, or is not, cue governed by the precedent o f 
Subarm v. Bhagioan Khan (1).

We agree with our brother Banerji that the present suit was 
not one governed by that precedent. In the present suit the 
application originally made to the Revenue Courts was an 
application on plain paper, headed and marked as being one 
nnder section 102 o f Act No. X I X  o f 1873. No person was 
cited as a defendant: all that the application stated was, that the 
applicant had been in joint occupancy of an occupancy holding 
together with the deceased ; that he had succeeded to the holding, 
and was in. possession o f it ; that the patwari had wrongly refused 
to report the case for mutation of names, and prated that 
mutation o f  names might be effected in his favour. There was, 
as is usual in these cases, a fringe of irrelevant matter tending 
to obscure the point in issue. The Revenue Court, however, 
dealt with it as an application under section 102, an^ passed 
its order under section 102. There was not, as in the case o f 
Suharni v. Bhagwan Khan, any request to be put in possession 
o f the ocoiipancy holding; the law hag not made jany provision, 
as the learned vakil rightly admitted, '“whereby orders passed 
under section 102 o f Act No. X I X  of 1873 can be treated as 
judgments o f  a Civil Court. The case before us differs thus 
toto Gcelo from the case of Sulfarni v.\Bhagwan Khan.

We dismiss this appeal with costs.
Appeal dismissed.

(1) (1896) I. L. R., 19 All., 101.
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