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cos THE INDIAN LAW REPORTY, [voL. xxve,

Before Str John Stanley, Kulyht, Chisf Justice, and M. Justice Burkiti
GANGA GHULAM (Prirwtrrr) o. TAPESHRI PRASAD
AXD ANoTHER (DEFENDANTS).®
Aot No. I of 1877 (Specific Relief Act), section 42—Suit for daclaratory
decrec—Further relief—Cancellation of document.

The plainti# came into Court slleging that he was the owner and in
pogsession of a certain house of which one of the defendants had executed
amortgage in favour of the other dofendant : that the defendant mortgageo
had filed & suit, and having obtained a decree for sale, hud eaused the property
to be proclaimoed for sale. The plaintiff asked for a declavation that the
house was not liable to sale in exeeution of the deerce obtained by the firat
defendant, )

Held that seetion 42 of the Specific Relief Act was no bar te the suit,
the plaintiff not being obliged to seek any other relief (as, for example, eans
cellation of the deed of mortgage) than that which he had elaimed.

Tae plaivtiff in this case came into Court asking for a
declaration that o certain house was not liable to sale in
execution of a decree obtained by the defendant Tapeshri
Prasad against the other defendant Musammat Sheo Kunwar.
The plaintiff stated that the house was his own, that he was in
possession of it, and that Musammat Sheo Kunwar had exe-
cuted a mortgage of it in February 1897 in favour of Tapeshri
Prasad. The plaintift alleged that this mortgage was made
without any title whatsoever on the part of the mortgagor.
He further stated that Tapeshri Prasad had instituted a suis
on this mortgage, and having obtained a decree, had caused the
house to be proclaimed for sale. The Court of first instance
(Subordinate Judge of Cawnpore) gave the plaintiff the decree
acked for. The District Judge, however, on appeal by Tapeshri
Prasad set aside the decree of the first Court and dismissed
the suit on the ground that in view of section 42 of the Speci-
fic Relief Act, 1877, the plaintiff could have asked for further
relief, that is to say, for the cancellation of the sale-deed, but
had not done so. From this decrce the plaintiff appealed to
the High Court. .

Pandit Sundar Lal and Munshi Gokul Prasad, for the
appellant.

¥ Second Appeal No. 952 of 1902, from a decrse of ¥, O. W. Robarts,
Eiliq., Dlsté'x_&t Ju](lgzlof Clmiupore, dated tho 81d of September 1902, reversing
8 deeree of Manshi Sheo Sahai, Sabordinyte Judee of ¢ ww e, (bt P
e ¢ Judge of Cwwupore, drted the 12th
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Pandit Moti Lal Nehrw and Muanshi Sutys Nurain, for the
vespondents.

Sraxwry, C.J. and Burxrir, J.—The relief sought by the
plaintiff in the suit out of which this appeal has arisen was a
declaration that a cerfain house was not liable to sale under a
decrec obtained by the defendant Tapeshri Prasad against the
other defendant Musammat Sheco Kunwar. The allegations of
the plaintiff are that the house in question is his own, that he is
in possesion of it, and that Musammat Sheo Kunwar, who ig
his unele’s wife, thought fit to cxccute a mortzaga of that house
in February 1897 to the defenlant Tapeshri Praad.  The
plaintiff alleges that the mortzage was made by the mortgagor
withont a shadew of title. The mortgagee Tapeshri instituted
a suit on the mortgage, and having obtainel a decrce for sale,
had the property proclaimed for sale, and thereupon the plain-
tifff herc instituted a suib as provided by sestion 42 of the
Specific Relief Act for the purpose of obtaining from the Court
the declaration we have mentioned aboyve. The first Court
gave him a decroe according to his prayer. The learned Dis-
trict Judge, however, lias reversed that decrce. He finds
the fasts in favour of the plaintiff reaponlent before him,
but goes on to say, with reference to the wording of section 42
of the Specific Relief Act:—* Plaintiff might therefore have
sued for cancellation of the mortgage-deed and to have the
decree based on the mortgage-deed set aside” ¢ These,” he
says, “are the real reliefs to which he is entitled and for which
ke could have sued.” Then, as the plaintiff’ did not ask “for
those relicfs,”” the learned District Judge dismissed the suit. In
so doing we are of opinion that the District Judge was entirely
wrong. There was no obligation on the plaintiff, even under
the proviso to'section 42, to have sued to set aside either the
morfgage or the decree, and, indeed, it is doubtful in ouropinion
if he had asked for such rcliefs that he could have succeeded.
All that the plaiutiff wanted, and all that the law compelled
him to ask for, was t> have the cloud on his title, which was
caused by his properfy being proclaimed for sale, removed, and
to-achieve that it was not necessary to ask for apy further
relief, The plaintiff was in possession of the property in suif,
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and if third parties lxéving Do interest in that property chose
to amuse themselves by executing mortgage-deeds or sale-deeds
or the like of that property, it is no concern to the real owner
until they do some act which puts his title in danger, as here,
e.g., by advertising the property for sale. When that occurs

- the plaintiff is entitled to come in with a suit under section 42

of the Specific Relief Act. For the above reasons we must
allow shis appeal and set aside the appellate decree of the
District Judge. We remand the record to him under section
562 of the Code of Civil Procedure, as he has decided the
appeal on a preliminary poins, and we direct that the appeal
he replaced on the file of pending appeals and be decided accord-
ing to law. The appellant will have his costs of this appeal
in any event,

Appeal decreed and cause remanded.

Before Mr. Justice Enor and Mr. Justice Aikman,

NAND KISHORE (Ossreror) », SIPAHI SINGH (DrCRER-HOLDER).*
Act No. XV of 1877 (Indian Limitafion det), schedule IL, article 179 -

Ezeeution of decree—Limitation—dpplication to take some step in aid of

erxecution—Appeal from order in execution proceedings. . .

The prosecution of an appeal from an order made in the course of
procecdings in execution of a decree cannot be looked on as an application in
accordance with law to the proper Court for execution ox to take some step
in aid of execution within the meaning of article 179 of the second schedule
to the Indian Limitation Act, 1877. Kristo Coomar Negv. Makabat Khan (1)
followed, :

Ix this case ome Sipahi Singh, on the 17th August 1896,
obtained a decree under section 88 of the Transfer of Property
Act, 1882, for the sale of two houses and a diwen-khana. Thig
decree was followed on the 1ith of April 1897 by an order
absolute for sale. On the 26th of May 1897 the decres-holder
applied for sale of the property, and in his application asked
that the two houses should be sold first and afterwards the
diwan-khano. The owners of the houses objected, and that

*Socond Appeal No, 1024 of 1903, £rom a decree of T. O, Piggott, Teq.
District Tndge of Moradibnd, datod the 18th of July 1003, confirmina s
decree of Babu Mata Prasad, ¥ 3, confirming

Subordinat rad: :
of Jannary 1903, whordinnte Judge of Moradabad, dated the 27tl

(1) (1889) 1. L, R., 5 Cale,, 595.



