
Before Mr. Jmlioe Blair and Mr. Justice Baiierji, lOO-i
AHMAD KHAN (D b p e s d a n t J y. ABDUL RAHMAN" KHAN" Ak d  o t h m S ITai/ 6

(L’ l a i s t i f p s ) * .

Cinl Trocechire Code, seotion lQ[il)-~Jurisilictio',i~Iinmoi'oMe -p'o-£erlij-^
Decree fo r  sale on a martgage.

Held that a suit for a deelaratiou tliab tlie plaintiffs were the persons ia 
yealit;̂  beneficially interested ia a decree for sale on a mortgigo alfchongh tha 
decree did not run in tlieir namcsj was noL a suit “ for tlio determination of 
any other right to or interest in immovable proi êrty ” within the meaning 
of section 16(d) of the Code of Ciril Procedure, AMiil Majid v, Mnhaminait 
Faiz-tillaJi (i) and Gotis Mahomed v. Kliowas A li Khan (2) referred to.

I n  t h is  case one R aliim  K h an , on th e  30th o f January 1882, 
m ade a m ortgage o f certain property ia  favour o f  B ehari L a i.
Behari L a i brought a su it upon th e m ortgage and obtained a 
decree on the 2-ith o f  M arch 1894. Subsequently, in  1895,
Behari L a i assigned the decree so obtained  to one A hm ad K h a a .
The prerent suit was brought by the nephews o f  A hm ad Kliaii^ 
and in  i t  th ey  a lleged  that the m oney len t to E ah im  K h an  
belonged jo in tly  to their father an d  to A hm ad K h an , th at th e  
mortgage was taken in the name o f Behari L a i as a, henami 

transaction , and that the decree belonged  jo in tly  to th em selves  
and Ahm ad K han. T hey asked for a declaration that th e decree 
w as jo in t property; and th ey  also claim ed damages. T h e Court 
o f  first instance (Subordinate Ju dge o f  D ehra D im ) gave th e  
p la in tiffs a decree for damage.?. O n appeal the low er A p p ella te  
Court (D istr ic t Judge o f  Saharanpur) varied  the decree of the  
first Court and made a declaratory decree in the p la in tiffs’ 
favour to the effect that the p laintiffs “ together w ith  A hm ad  
K h an  are th e  joint ow ners o f  th e  am ount o f  the decree/^
A gain st th is  decree th e defendant appealed to  th e H ig h  Court.

M au iv i GImlum M’ltjtaha, for th e ap pellan t.
D r. Satish Chandra Banevji, for th e respondents.
B l a ir  and B a n e r j i , J J .— T h e su it which has g iv en  rise 

to th is ajppeal was brought b y the p la in tlffi respondents under 
the fo llo w in g  circum stances:— O ne R ahim  K h an  m ade a m ort- . 
gage o f  h is property on the 30th o f Jatinary 1882 . T h e

* Second Appeal No, P61 of 1002, from a decree of 11, P. Dewhnrsfa, Esq,,
Distviftt Judge of Siharanpur, dated the 9th of July 1902, modifying a decree 
of W. P. Kirton, Esq,, Sabordiuito Judge of lielira Dun, datod tho 16th of 
Aprir 1900.

(1) (1890) 1.1. R., X3 AU„ 89. (2) (1896} I. L. R., 23 Calc., 450,
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1904 mortgagee named in tlie mortgage-deed was Behari L ai, the first 

defendant. He brought a suit upon the mortgage and obtained 

a decree on the 24th of March 1894. Subsequently, in 1895, 
he assigned the decree to the second defendant Ahmad Khan, 

who is the appellant before us. The plaintiffs allege that the 

amount lent to EaLim Khan belonged jointly to their father 

and Ahmad Khan, that the mortgage was taken in the name of 

Behari L ai as a ben a m i  transaction, and that the decree 

obtained on the mortgage belongs jointly to them and Ahmad 

Khan. They accordingly brought this suit for a declaration 

that the decree is the joint property of the plainti ffs and Ahmad 

K han ; they also claimed damages.

The Court of first instance granted them a decree for dama­

ges. On appeal the lower Appellate Court varied the decree of 

the first Court and made a declaratory decree in the plaintiffs^ 

favour to the effect that the plaintiffs “ together with Ahmad 

Khan are the joint owners of the amount of the decree,”

Mr. Gliulam M ujtaba, who appears on behalf of the appel­

lant, has raised two contentions before us— first, that the suit 
is one for the determination of a right to or interest in immov­

able property, within the meaning of clause {d) o f section 16 

of the Code of C ivil Procedure, and that as the property to 

which the decree in question relates is not situate within the 

local limits of the jurisdiction of the Court at Dehra Dun, in 

which the suit was brought, that Court was not competent to 

entertain the suit, and, secondly, that, assuming the suit not to 

he one relating to immovable property, the Court had no juris­

diction, having regard to the provisions o f clause (c) o f section 17 

of the Code. As regards the first point, the contention would 

be valid i f  the suit be regarded as one for the determination 

of a right to or interest in immovable property. The plaintiffs 

ask for a determination of their right to and interest in the 

decree, which is the subject-matter of the suit. Unless, therefore, 

the decree can be regarded as immovable property, clause {d) 
o f section 16 of the Code o f C iv il Procedure can have no 

application. W e are unable to hold that the decree in question, 

which is a decree for sale'^upon a mortgage, can itself be regarded 

as immovable property. Upon this point we have the authority



of the ruling o f this Court in A hdnl M a jid  v . M u h m im a d  1904, 

Fcti^-ullah  (1} and that of the Calcutfca H igh Court in  Gous 
Mahomed v . K haw as A l i  K h an  (2). Et is true that a suit Khaji

for sale upon a mortgage is a suit for the determination of a AnDVr,

right to or interest in immovable property, but after a decree 

has been passed in such a suit, and a right to or interest in im­

movable property has thus been determined^ it would be.a strain­
ing o f language to hold that the decree itself is immovable pro­

perty. In  our judgment, clause {d) o f section 16 has no appli­

cation to the case. Further, the decree in question directed 

payment of the amount decreed and also the sale of immovable 

property. In  the present case the form in which the Court 

below has granted relief to the plaintiffs declares their right 

only to the amount of the decree, i.e., to the money which is 

recoverable under it. Consequently, so far as the suit is one foe 

a declaration of the plaintiff’s right to that part of the decree 

which awards money, it can in no sense be regarded as a suit 

relating to immovable property. As regards the second conten­

tion, it appears that, as one of the defendants did not reside 

within the jurisdiction of the Court, the leave of the Court 

was obtained under clause (c) of section 17, when the suit was 

brought. It  is contended that the leave granted to the plaintiff 

was of no avail, inasmuch as notice o f the application for leave 

was not served on the defendant. W e find nothing in the Code 

to justify this contention. The leave referred to in the section 

was to be given when the suit was instituted, find the Court had 

to be satisfied that there were sufficient reasons for granting it.

In  this cas.e the Court having been satisfied on, .the point and 

granted leave, the suit could be maintained in  the Court in 

which it was brought. Both the pleas urged in this appeal 

therefore fail. The appeal is accordingly dismissed with costs.

The objections under section 561 of the Code o f C iv il Pro­

cedure are not pressed, and are therefore dismissed w ith  costs.

A ppeal d ism issed ,

(1) (1890) I. L .B , 18 All., 89. (2) (1896) I. L. R.. 23 Calc., 460.
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