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'ffTODgfiilly excluded from, sucli j<nnt possc.-?sloD, lie is entitled 

to a decree to be put back into the possesion wlncb he enjoyed 

before he was evicted. That is the decree which has been 

granted to the respondeufc in this case, aud I  can fiud no fault 

witli it. The learned vakil for the appellant mainly relied upon 

the ruling in R ahm an G haudhri v . Su lam at C haudhri (1). I  

must confess that with some of the observations contained in 

that; judgment I  am not prepared to agree, hut, as the learned 

Judge of the lower appellate Conrt point? out, that case is 

distinguishable fiom the present, and it  cannot bo regarded as an 

authority in support of the appellant’  ̂ contenfcioa. I  would 

dismiss the appeal.

B u r k it t , J.— On the finding by the learned District Judge 

tliatth e plaintii? had bean illegally onsfced from joint pospessioii 

o f certain sir land, I  concur w ith the learned Judge of this 

High Court that he is entitled to be restored to that possession. 

H e is entitled to bo restored to that fx’om which he was illegally 

ousted. During the argument the case of R alnnan  ChavA hvi v . 

S a la m a t Ckaiulhri (1) was cited. The facLs in that case; 

however, differ wholly from the facts in the case we are now 

considering, and it does not appear to bo in any way in point. 

I  concur in the observations of the learned C hief Juj-tice on the 

question of the damages, and I  would dismiss this appeal.

A ppm l dism issed.
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Sefora Mi\ Justice Blair and Mr. Jit dice Banerji.
BINDESHRI RAI (Dbpexda^-j) i>. SADHO CHAliAN EAI Ayj) oxhbes

Civil and Itevenue Courts—Jurisdiction—Suit ly'usufruatuary mortgagee o f  
an occ4f,pcLncy holding fo r  possession o f  the property mo7'tgaged to Mm, 
Ht-'ld til at a suit rough t by the usufructuary u.ortgagee of an occu

pancy liolding foi’ possession of tlio pvoptrty mortg'iged to liim waa rightly

*Sccond Appeal 73S 1002, from a deci'cc of L. M-ivslmll, Esq.,
Offifitvtiiig District, Jnilge of dateil tliii 8tlj of A' gust 1S;!02, revers
ing a Ck-cree of Eui Anknfc Kam, Bubordinate Jticlge «f Ghaz'ipur, dated tlw 
80tlj of January 1902.

(1) Weelily Notes, 1801, p.48.
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1004 brought in a Civil and not in a Revenue Court. Kldali Sam  v. jS^athu Ram,
(1) and 3riJ Molan v, Algu, (2) referred to. Qaura, K%mwar v. Dwarica 
Frasad (3) discussed.

I n  this case Bindesliri Eai and others  ̂ occupancy tenants, 

eseciited a iisiifructuary mortgage of their occupancy holding 

in  favour of Saclho Charan Eai and others. The mortgagees at 

first obtained possession, and then leased the property mortgaged 

to the mortgagors. A fter a time the mortgagors subtenants 

failed to pay rent  ̂ and the mortgagees ineffectually attempted 

to eject them by proceedings in the Revenue Courts. F ailin g  

in this they brought the present suit in the Court of a Sub

ordinate Judge asking for possession of the mortgaged property 

or in the alternative for the mortgage money. Tiie Court of 

first instance (Subordinate Judge of Ghazipur) gave the plain

tiffs a decree for recovery of the mortgage debt, or in  default for 

sale of the mortgaged property. The plaintiffs appealed, and 

the lower appellate Court (District Judge of Ghazipur) allowed 

the appeal, and gave the plaintiffs a decree for possession of the 

mortgaged property. Bindeshri Eai, one of the defendants, 

thereupon appealed to the H igh  Court.

Munshi Gohind P rasad , for the appellant.

The respondents were nofc represented.

B l a i e  and B a n b e JI, JJ.— The appellant, who was the 

defendant in the Court of first instance, is an occupancy tenant, 

and made a usufructuary mortgage o f his occupancy holding to 

the plaintiffs. The plaintiffs not having obtained possession of 

the land mortgaged to them brought the suit which has given 

rise to tliis appeal for recovery of possession and in the alter- 

native for the mortgage money. The mortgage also comprised 

a holding at fixed rates, but as to this there is no controversy in 

this appeal. The lower appellate Court made a decree in favour 

of the plaintiff for possession. The defendant contends in this 

appeal that the suit for possession of the occupancy holding was 

not maintainable in the C iv il Court, and relies upon two 

unreported judgments of this Court, to which we shall presently 

refer. I t  was held by the F u ll Beno-h in K h ia li Earn  v . N athu  
Lai (1) that a usufructuary mortgage of his holding by an

(1) (1893) I. L. R.,'15 All., 219. (2) (1903) I. L. R., 26 All., 78.
(3) (S. A. No. 438 of 1900, decided on tbo 15th January 1901).
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occiipaiiGT tenant does not amount to a transfer o f his holding 

■within the meaning of section 9, A ct No. X II o f 1881; so that 

the va lid ity  of a iisufructnary mortgage hy an occupancy tenant 

was recognised in that case. I t  was also recognised in the recent 

case of B r ij  Mohan v. A lgu  (1) in  which a decree was made in 

favour of the mortgagee for recovery of possession of the 

occupancy holding. O f  the two iinreported cases which have 

been cited to us, the first, namely, S. A . 415 of 1897, decided 

on the 23rd of November 1899, does not seem to be in point, 

inasmuch as that was a suit by the usufructuary mortgagee 

against a sub-tenant o f his mortgagor for ejectment. In  the 

other case, which is S. A . 438 of 1900, decided on the 15th of 

January 1901, i f  the learned Judge who decided it meant to 

hold that, although an occupancy tenant could valid ly  transfer 

his right to occupy, the mortgagee was not entitled to sue in 

the Civil Court to recover possession upon the mortgagor’s refu

sal to deliver possession, we are unable to agree with him. Our 

learned brother says in his judgm ent:— “ I  am of opinion that 

the C iv il Court has no jurisdiction to eject the occupancy 

tenant from his holding and put the mortgagee in possession.^’ 

"With all deference we fail to see how such a suit can be regard

ed as a suit to eject the occupancy tenant from his holding. 

The holding would still continue to be that o f the tenant. The 

suit by the transferee of the occupancy tenant’s right to occupy 

is in reality one to enforce the contract for delivery o f possession 

for the term of the mortgage which the tenant made w ith him, 

a contract which is valid and enforceable at law. Such a suit 

cannot be brought in a Court of Revenue. To hold that it 

cannot be brought in a C ivil Court would be to deprive the 

holder o f a valid mortgage of all remedy i f  his mortgagor fails 

to perform his part of the contract. In our judgment the lower 

appellate Court was right. "We therefore dismiss this appeal, 

but without costs as the respondents are unrepresented.

Ap;peal diem issed.
(1) (1903) I. L. R., 26 AU., 78

B i n b b s h e i

R a i

S ad  n o  
Gh abak  

E a i .

1004


