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not seem to affect, or even bear upon, the langnage or theory of « 1904
the enactment, T Morsy
“Their Lordships will humbly advise His Majesty that the Luax
appeal ought to be dismissed, and the appellants will pay the MULaaD
costs of the appeal. Tsaarz,

Appeal dismaissed.
Solicitors for the appellants : Messrs. Young, Jackson, Beard
and King.
Bolicitors for the first respondent: Messrs. Watkins and
Lempriere.

J. V. W.
SHAFIQ-UN.NISSA (PraIxNtIrr)v. SHABAN ALI KHAN P.C.
{DEEFENDAXT). 1904 *
[On appeal from the Court of the Judicial Commissioner of Oudh.] July 7, 8.

Evidonce Aet (I of 1872) sections 4, 32, 90— Practice of Privy Council with
respect fo decisions as to credibility of witnesses by lower Courfs—
Mode of dealing with hearsay evidence—Aneient document— Discretion
of Court in calling for formal proof of—

The Judicial Committee will not criticize with any strictnoss opinions as
to the credibility of witnesses, which is eminently a question for the Courts
in India,

Where the Courts below had rejected the cvidence of certain witnesses
on the ground that 16 was hearsay only and had not conformed with seetion
32 of the Evidence Act, and on the face of the evidence it was sometimes
uncertain whether the witnesses were speaking from their own porsonal
knowledge or from information dérived from others, but the Courts had
considered it from hoth points of view and held it inadmi‘ssible, the Judieial
Committee saw no reason to differ from the estimate which the Courts had
formed as to the credibility of the witnesses in the former case, nor, in the
latiter case, to question the manner in which the Courts had applied the
provisions of section 82.

Notwithstanding 2 document was more than 30 years old and had been
produced from proper custody, the Courts below, on the grounds that there
were circumstances in the case and ovidence as to the document itself which
threw great doubt on its genuineness, exéreised their discretion under section
90 of the Evidence Act by not Tdmitting the document in evidemco without
formal proof, and rejected it when no such proof was given. The Judicial
Committeo considered that tha diseretion af the Court had been rightly exer«
cised and declined to interferc with it.

AppEAsL from a judgment and degree (April 6th 1899)
of the Court of the Judicial Commissigner of Oudh, which

Present ;~Lord Davey, Lord RoOBEETS0Y, and S1g ARTEUE WILSOXN.



1904

e
BHEAFIQ-UXN-

NIBSA

Y.
SHABAY ALI
Kmax,

532 tHE INDIAN LAW REPORIS,  [VOL. XXVi,

< affirmed a judgment and decree (July 12th, 1897) of the Addi-
tional Civil Judge of Lucknow by which the suit of the
appellant was dismissed.

The property in dispute in the suit was the talugdari estate
of Salempur, the last male owner of which was Raja Nawab
Ali Khan whose name was entered in the Ist and 2nd lists
prepared under the provisions of Act I of 1869, section 8.
He died on 24th Iebruary 1879, and was succeeded by his
widow Sitar-un-nissa, who retained possession until her death
on 5th November 1894, In substitution of her name the
appéllun’o and respondent both claimed mutation of names in
their favour ; the former claiming as niece, and the latter as
son of Raja Nawab Ali Khan ; and on 5th February 1895 an
order was passed directing the entry in the Revenue Registers
of the name of the respondent, who was in possession of the
estate.

On the 4th October 1895 the appcllant instituted the prese
ent suit against the respoundent for the cstate lsft by Raja
Nawab Ali Khan. The plaintiff claimed as the nearest heir of
the Raja, and asserted that thé defendant was his illegitimate
son, and therefore not entitled to succeed. The defendant
denied both these stafements, amtl the issues raised on them
constituted the two main issues in the suil, aud there were
concurrent findings of the Civil Judge of Lucknow, and of the
Court of the Judicial Commissioner of Oudh on both the issues
agaiost the plaintiff.  On the issue as to the plaintiff’s title
the Judicial Commissioners said i—

“In our opinion the bulk of the plaintiff’s oral evidence is inadmissible,
The witnesses arc not speaking from personal knowledge, but from Learsay,
and the pluiniiff is unable to distinguish hearsay that is admissible from
hearsay that is not admissible in evidence, Under the conditions mentioned
in section 82, clause 3, and section 50 of the Evidence Ach hearsay is admis.

sible, otherwise it is mot. The plaintiff lug failed to show thet those
conditions exist in the present casc.”

Oan the issue as to the legitimacy or otherwise of tho defene
dant, the judgment of the Judicial Commissioners stated as
folloyws:—

3
*“On a review of the evidenes we hold that the respondeut has fully
esbablished tho facts thit” Bijr Nawab Ali Khan expressly ackunowledged
Bhaban All Khan s Lis son {o,the Chief Commissioner, the Dritish Indian
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Association, the Officials of Government and his friends and social equals,
and Shaban Ali Khan was recognized on all im poriant oceasions as the legiti-
mate son of Nawab Ali Khew, The tieatment of Kurban Ali Khau, in his
Life-time, his introduction to the Derber in 1862, and his being entrasted
with the manigement of the estate, establish acknowledgment of a similar
character in bis ease, Shiban Ali Khan was treated by the members of his
family and by the servants in marked distinctior to the treatment sceorded
to Murbazy Husain and other illegitimate sons of Nawab Ali Khan, Rani
Sitar-un-nissa also treated Shabwn Al Khan as the legitimate son of her
husbanl], and as her own son. Niwab Ali Kbin, as a member” of the British
Indian Association, was concerncll in having clruse 10, section 22 in Aet I
of 1860, entercd in the Act for the express purpose of securing the suceession
of the defendint as his legitimate son. There is evidenee that the defendnt’s
mother was called, and treated, and recoguized as, the junior wife of Nawah
Ali Khan, that she prid visits to other families as such, and she lived in the
same building with Rani Sitar-un-nissa, having a separate, but smaller
allowance. Her funeral was attended as that of the wife of Nawab Ali Khan,
Exhibit D12 is an express declaration by Nawab Al Khan that Shaban Ali
Kbhan is in the linc of succession to him, In the fase of this documentary
and oral evidence, we cannof aceept the evidence of Raja Amir Hasan Khan,
which from defect of memory or other causes, cannot be held to be reliable
or even consistent with his own statemcnts on other occasions,”

The Courts below rejected various documents produced by
the plaintiff in support of her case, on the ground that they
were inadmissible under the Evidence Act. The doeument
P. 6 referrel to in their Lordsfips’ judgment was a letter dated
25th April 1865 written by Raja Nawab Ali Khan to a pesh-
kar in the following terms ;—

1 beg to inform you that I am in receipt of your favour dated 14ih
April 1865 with a statement to be filled up of such consanguincous relations,
or (other sork of) relations who are granted, as gratuitous maintonance, an
enbirs village oy a picee of land by a lease, or without a lease, or are supported
otherwise, whercas in this estate there is no consangnineous relation, or any
other sort of relation deserving wainbenanes, and there are in my family
only two of my reil nieces (sister’s damgliters), Shofig-un-nissa and Rafig-
un-nissa, the former being also my adopted davghber, brought uwp by me,
who raceiye praper wminfeninc: and supporb such as the income of the
estate would allow, with a little :Iistiu.cbion, and all the rights of my deceascd
astster and the profits of ler villigas being prid to them ; and whereas,
besides theso, no one else is prid anything, I therefore beg to state in reply,
for your information, that the stetement be preparad in the tahsil, in accor-
dance with my writing, to the effeet thet there is Do consnguineous refation,
0 no ono is supported.”

The defendant denied the genuineness of this document,

and hoth the Lower Courts rejected it because the plaintiff
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made no attempt to prove that it was genuine, after he had
been called upon by the Court to do so.

From the decisions dismissing his suit the plaintiff appealed
to His Majesty in Conncil.

Mr. W. 0. Bonnerjee for the appellant contended that the
courts below were wrong in law in presuming that there
had heen a marriage between the respondent’s mother and
Raja Nawab~Ali Khan. The parties were governed by the
Shia or Imamia school of Muliammadan law, by which (unlike
the Sunni or Hanifia school) no such presumption was allowed
to be drawn, but which required in such cases that a marriage
chould be proved by direct evidence. Under the circumstan-
cos no acknowledgment by the father would establish the
respondent’s conzangninity or give him the status of a legiti-
mately born son. It was also contended that an error of law
had heen committed by the Lower Courts in wrongly rejecting
as inadmissible evidence, oral and documentary, tendered by
the appellant to prove her relationship to the late Raja. In
particular the rejection of exhibit P. 6, which was most cogent
evidence in favour of the appellant’s claim, was wrong in law.
That document was move than thirty years old and was produced
from the proper custody: the Courts therefore should have

~ presumed, under section 90 of the Evidence Act (I of 1872)

that it was genuine, and should not have put the plaintiff’ to
proof of its genuineness. Other instances were given of what,
it was contended, was the erroneous rejection of documentary
evidence produced by the appellant. As to the oral evidence
a great deal of it had been wrongly rejected as hearsay evi-
dence, which, it was submitted, was admissible under clause 5,
section 32 of the Evidence Act.

My, DeGruyther for the respondent was not heard.

1904, July 8th.~—The judgment of their Lordships was deli-

~ vered by Lorp Davey :—

In this case the appellant, who was the plaintiff in the
suit, sued the respondent, who was the defendant, for recovery
of possession of a taluq called Salempur, in Oudh. The' res-
pondent is in possession, and he claims to be entitled to the
talug as the son and next male heir of a former talugdar,
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Raja Nawab Ali Khan. The appellant, however, alleges that
the respondent is not the legitimate son of Nawab Ali, and that
she is the elder daugliter of the sister (now deceased) of
Nawab Ali, and is entitled, according to Muhammadan law, by
the Oudh Estates Act, to succeed to the estate. The respondent
denies the alleged relationship of the appellant to Nawab Ali,
and as the appellant can only succeed on the strength of her
own title, the first issue is, whether the appellant fills the
position she alleges. The learned dJudges of the Civil Court
and of the Court of the Judicial Commissioner have given
concurrent judgments against the appellant on this poing,
Under these circumstances it is not pecessary for their Lord-
ships to review all the evidence at length.

But the appellant suggests that the Civil Court and the
Court of the Judicial Commissioner have given erroneous
findings in matters of law. The only two points, however, to
which Counsel for the appellant directed their Lordships’ atten-

tion were these. In the first place he says that both Courts,

below have treated as inadmissible the evidence of certain
witnesses on the ground that their evidence is hearsay only
and has not conformed with the requirements of the Indian
. Evidence Act; and secondly, he says that a certain document,
marked P. 6, was wrongly rejected in evidence.

As to the first objection, their Liordships are of opinion
that no fault can be found with the mwode in which the Courts
in India have dealt with the evidence in question. On
the face of the evidence it is sometimes a little uncertain
whether the witnesses purport to be speaking from their
own personal knowledge, or from information which they
have derived as members of the family or otherwise. But
the Courts appear to have considered the evidence of the
witnesses from both points of view. They say, either these
witnesses® are speaking from personal knowledge, or they are

speaking from information which they have derived from
others, and if they are speaking from information which they -

have derived from others, they do not state the persons from
whom_they derived that information, yor—which is equally
important—at what period of time they derived if; and,
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if they are speaking from personal knowledge, the lewnn
Judges point out inaccaracies and contradictions in their
evidence which, in their opinion, render the witnesses unk
worthy of credit. ‘

Their Lordships do not conceive it to be any part of their
duty to criticise with any strictness the opinion which has been
expressed by the Courts as to the credibility of the witnesses.
That, in their Lordships’ opinion, is eminently a ¢uestion for
the Courts in India. DBut their Lordships see no reason to
differ from the estimate which both Courts have formed ns
the weight to be attached to the ttatements made by the 3vit-
nessos, and so far as the witnesses are speaking from {nforma-
tion and net from personal knowledge, their Lordships ceo no
reason o question the manner in which the Conrts below have
applied the provizions of section 52 of the Indian Evidence
Act.

Theother question which has been put before their Lordships
as a matter of law is the admissibility of the ExhLibit P. 6.
That document, if proved to be a gennine statement of Nawab
Ali, wonld go a long way towards establishing the appellant’s
case. But both the Courts in India have rcjocted it. It is a
document purporting to be dated on a Muhammadan date corres-
ponding to the 25th April 1865. It purports to bea letter written
by Nawab Ali in bis own hand, and signed by himzelf, addres-
sed to the peshkar or keeper of the public records of the Collez-
tor. It is produced oub of the custody of the Deputy Collector,
Under these cirenmstances, the document being more than thirty
years old, the provisions of section 90 of the Indian XKvidence
Act ave applicable, and the Court may presume the genuineness
of it without proof. Section 90 says :—“ The Court may pre-
sume thab the signature and every other pait of such document
which purports to be in the hundwriting of any particular
person is in that person’s handwriting.” What is meant by
“the Court may presume ” a document o he genuine, is shown

"Dy scetion 4 of the Act, which is in these terms :—< Whenever

it is provided by this Act that the Court may presume a fact,
it may either vegard such fact as proved, unless and until it
is disproved, or may ¢all for proof of it.” The learned Judge
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in the Civil Court called for proof of the document, but no
preof was forthcoming. It is ome of the remarkable things in
this case that the plaintiff did not give any cvidence of her
own, and no witness was called on her part who was acquainted
with Nawab Ali’s handwriting to say whether the document was
in bis handwriting or not. Therefore it may be taken, thab
unless if can be admittel o evidence under section 90 of the
Evidence Act, there is no proof of the genuincness of the docu-
ment. On the other hand there are circumstances, both internal,
and external, which throw gieat doubts upon the genuineness
of the document. It1is said that the plaintiff was Nawab Ali’s
adopted daughter, brouglt up by bim, and that she was in
receipt of proper maintepance and support out of the income of
Lis estate, There 1s no evidence of those facts, and if evidence
could have been given of those facts, one would have thought
that the appellant would have given such evidence, as it mighs
have a material bearing upon her case.

Under these circumstances, their Lordships are not sor-
prised that the Judges, both in the Civil Court and in the Court
of the Judicial Commissioner, exercised the discrefion which
is vested in them by section 90 by not admitting the document
o evidence without formal proof, although it is more than thirty
years old, and purports to come from the proper custody. It
should be added that the Court considered that there was
evidence in the case—which it is not necessary to go into, and
to which, in fact, their Lordships’ fttention has not been point-
edly drawn—which raised great suspicions as to the document

itself. Their Lordships would always be extremely slow to

overiule the discretion exercised by a learned Judge under
section 90 of the Act, and certainly this is not a case in which
they would be disposed to do so.

If theze questions ave disposed of there is really no question
of law left as regards this part of the case, and their Lordships
therefore can do nothing else but adopb the concurrent ﬁixding_s
of buth Counrts below, and hold that the appellant has failed to
prove her title. ‘

1t is not necessary, of course, and® their Liordships are not
asked to do so, to give any decision on the second issue of the
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case, whether the defendant is, or is not, the legitimate son of
Nawab Ali. This being an ejectment action, the plaintiff
must succeed on the strength of her own title, and as she has
failed to prove her title the suit was properly dismissed.

Their Lordships will therefore humbly advise His Majesty
that the appeal should be dismissed, and the appellant will pay

the costs of it.
Appeal dismissed.

Solicitors for the appellant : Messrs. 7. L. Wilson and Co.
Solicitors for the tespondent: Messrs. Watkins and
Lempriere.

J. V. W.

FULL BENCH.

Before Sir Jokn Stanley, Knight, Chicf Justice, Mr. Justice Burkitt and
Mr. Justice Bunerji.
BHAIRON RAI Avp ornERs (DErENDANTS) 9. SARAN RAI (PLAINTIFF).¥

Joiut owners—TIilegal oustor of joint owner— Suit for recovery of joint

possession —Form of decree.

Held that if a plaintiff has been in joint possession of property and has
been illegally ousted from joint possession of amy portion of that property
by a co-owner, he is entitled to be restored to such joint possession. Rahman
Chaudhri v, Salomat Chaudlri (1) distinguished.

TeE plaintiff in the suit out of which this appeal arvose
owned jointly with his brother Sangam Rai certain zamindari
in mauza Mallap. Sangam Rai sold a portion of his share to -
Bhairon Rai and others. The purchasers, according to the
plaintiff, took forcible possession of some 10 bighas odd of the
Jjoint sfr land, and accordingly the plaintiff, after an unsuccessful
application to the Revenue Coupt, filed his suit in the (Civil-
Court asking for joint possession of the sir from which he had
been ousted. He also claimed profits of the sir land for 1308
Fasli. The Court of first instance (Munsif of Rasra) decreed
the plaintiff’s suit, and that decision was upheld in appeal by
the District Judge. The defendants purchasers appealed to the

High Court. Their appeal came before Aikman, J., sitting in
single bench, and was dismissed by the following order :— In

# Appeal No, 59 of 1902 under section 10 of the Lotters Patent,
(1) Weikly Notes, 1901, p. 48,



