
1904 P R IV Y  COUNCIL.
June 29. ________

J i i l ^  13.
' MUNNU LAL an d  a x o t h e k  ( xtto o t  t h e  D e f e u d I i j t s )  «. MUHAMMAD 

ISlfAIL (PX AIX Tm O  A>*Z) OTHEES (DeFBHDAUTS),
[O n appeal from  tlie Couvt o f tlie Judicial Com m issionei’ of O udli.]

Jci' JVo, X V I I I  of 1876 (Ouclh Laws A c t), sodion 9̂  dansa (2)— Co-sltarer in 
malial—ri'oirriotoi'—Siffhi o f  ̂ re-empfion—Act Wo. X F I I o f  187G (O ud\ 
Zand liovenue A tiJ  chcqtsr V II, sso lionsia& ,ll2 ,l2il~^Sh«r(‘ in malial 
rcnshiinfi o f  se])ara(e clin7i-—Non-residenco in tilhirie.
The plainiiiE was ownci’ o f a cliak  of 33 aci'cs iu  a v illa g e  w lilcli fo r  

reveuue purposes coustibated a m akal, and b y  tlie. Rcfctlement undor w liicli he 

held he paid  lls , 40 a year o f  the revoiiuo, th a t am onnl b e in g  paid  tlu 'ough 

the la in bard ar; hut the p la in tiff  did not reside in  the v illa g e . U d d  b y  the 

Judicial Commifctee th a t La was a co-sharor o f the v.'hole niahail w ith in  the 

m eaning of section 9, clause (2).o f th e Oadh Law s A et (X V III  o f  1870), and 

as such had a r ig h t o f prc-eniptiou under th at section.

Under tho provisions of Chapter VII o f  the Ondh L a n d  E evcn n o A ct 

(X V II o f 18/6) re la tin g  to  tho ‘"C o llectio u  o f Lan d Ecvenuo "  ovory “ pro

prietor ”  liable fo r the revenue of the m alial is a 00-sharer. The p la in tiif  wag 

a “  p r o p rie to r ’* iu  the sense o f section 108, and tho se ttle m e n t o f h is  land 

ha.d been made wii^h a lainbardar in. the sense o f section 1 1 2 , and he w as liab le  

ju s t  as much as every other proprietor in  the m ahal fo r  tho w hole arrear of 

the mahal in  case o f d e fa u lt. The fa c t  th a t h is share in  the niahal consisted 

of a BopaTatft ch ak 'd id  n o t m ake him  the less a co-sha or in  th e  sense o f  th is 

leg is latio n  ; and tho eiroum stanco th at ho was n ot a rosidonfc o f  tho villago  

was im m aterial.

A p p e a l  from n, decree (N'oVemLer 22nd, 1S99) of the Court 

of the Judicial Commissioner of Oiidh, which reversed a decree 

(June 24th, 1893) of the Sabordiuate Judge of Sitapur and 

docrcad the suit of the first respondent for pre-emption.

Tho qiicsfcion in this appeal wâ j to tho right of Muham

mad Ismail, the plaintiS, and the first respondent in the appeal, 

to pre-emption of a village called Pahladpur which belonged to 

8iraj-ul-Haq and Sharif-un.-nissa, the second and third respond

ents, and which in order to discharge their dcljt  ̂ they conveyed, 

together with another village not now in dispute, to Munnu 

L ai and Chedi LaL the appellants and t:j Maca B in  and 

Sundai'i the fourth and fifth re -pondcuts for a total considera
tion of Rs. 64,000.

Theplainliff was related  to the  vendors as nephew. H e was 

th e  own-er of a chalc CDmprising 33 a^res of land in Pahladpur

J*T0s&nt! Lord D a y e y , Lprd EoBSBTSOif, and Si® ABinTra WlLSoiT.

B74 u r n  i s B i A s  la w  e e t o m s ,  [ v o t .  x x n .
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%y1u c 1i had been lield as a mnafi or revemic-frco lioldiug by his 

father Rukn-iid-din until liis death od  23rd September 1S89_, t l ie  

right o f Rnkn-ud-din to the tenure having bean recognized by 

the Revenue authorities on I3bh September 1SG9. On Rukn-ud- 

din’s death the chak was, under an order of the Deputy Coir.*- 

missioner of Sitapiir, dated 11th  Apx’ii 1S90, continued to the 

plaintiff a =5 a revenue-paying holder, and ho was directed to 

pay the revenue, which was settled at Rs. 40, together with 

certain cesses and 5 per cent, to the liimbardar, who was 

responsible to Government for thc"^entire revenue. For revcniis 

purposes the whole village of Pahladpur constituted a mahal.

The plaintiff instituted his suit on 27th A p ril 1S97 m aking 

the vendor.! and vendees defendants. The p laint rccited the 

sale of the villages, alleged that no notie.e liad been given under 

section 10 of the Oadh Laws A ct ( X V I I I  of 1S7C); that the 

price mentioned in the sale deeds was frauc]ulent and excessi ve, 

and prayed for a deer03 for pre-emption of Pahladpur or botli 

villages at the market value. A fter the decision of the first 

Court, however, no further claim was advanced to the other 

village, and the appeal only concerned Pahladpur, fur which it 

was agreed Rs. 43,173 should be considered the price.

The defendants denied that notice wa  ̂ ncces-ary and stated 

that the alleged con-jidoration was bond f i t l e  fixed and paid. 

The main defence, however, was that the plaintiff had no right 

to pre-empt Pahladpur, and the only issue now material was as 

to whether the plaintiff was entitled to pre-emption as a co- 

sharer or as a member of the village community. Adm ittedly 

he was not resident in the village.

The question depends in the coufctruction of section 0 of the 

Oadh Law s A ct ( X V I I I  of 137G) w hich is as follows j—
“ S actio n  9. I f  tlis  propcriiy  to be sold  oi- fo reclo sed  is a  p rop ricjtary  or 

xinder-pi'opric'tary tenure oi- a sliare o f siicb a ten u re  tlio right; to buy or 

ledeecv such p ro p erty  buloar^s, iu  tha absence o f a custom  to the eonU’a ry —

1 s t. To co-sli-rers o f th e  S u L -P iv is io u  ( i f  uiiy) o f  the tenurti in  w lu ck  

th e prop erty  is com pi’isiid i a  order o f  lliuii- r e lit io a s lu p  to  tlve vem lor or 

m o rtgag o r.

2ntl. To co-ishavers o f tlie v,’liola iu  th e  aaroe order.

3rd.- T o  a n y  m einbtir o f th e  vinwg-e c o m m u n ity ; and

4 ih . I f  th e  p ro p e v tj be aa nndiir-propriobui*^ t^juure, to the pvoprie*

1904

JIusKtr
L a i.

D.
Mtiha;m;.mad
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1904 The Subordinate Judge found tliat the plaintiff hacl a pro

prietary and not an under-proprietary interest in the chak, but, 

neyertheless, he was of opinion that lie was not a oo-sKarer in 

the mahal, n®r a member of the village community. In the 

result he dismissed the suit with costs.

The plaintiff appealed from that decree to the Court of the 

Judicial Commissioner of Ondh, and on the appeal the defend

ants raised a plea that the right of pre-emption was governed by 

Muhammadan Law  and that the plaintiff not haying made the 

immediate demand and invooation of witnesses the suit should 

be dismissed, but the pica was overruled. The appeal was heard 

by M r. Blennerhassett and Mr. Spankie, who on the main issue 
reversed the decision of the Siibordinat-e Judge and gave the 

plaintiff a decree.

The material portions o f the judgment were as follows

Mr. BLENJS^EEnASSETT Said .*—
“ On tlie question as to the exact position of the plaintiff it is unneces- 

saiy to adopt the extreme view pat forward by the plaintiff’s counsel that 
E.ukn'iid-cli!i was interested in the revecae-paying malial eren when liis 
holding was revenue-free. It is suificient to hold that when the lambardar 
entered into an agreement with Government to pay Es. 40 revenue on account 
of Rukn-ud-din's land in addition to tho revenue previously payable and whea 
Eukn-ud'din agreed to pay that sum to the lambavdav, ho thereby became a 
co-sharer with tho lambardar in a perfect paiiidari mahal. In the Directions 
to Settlement Offleers, a work of great authority in Revenue mittters, the 
term 'co-eharer’ is applied to the owner of a ^ a iti  in a perfect pafU dari 
tenure. I have no doubt that in section 110 of the Rent Act, clauses 16 and 
17, the word 'co ŝharer ’ ia intended to cover the owner oi a, -pevfeob paiii. 
In construing section 9, Act XVIII of 1876, I hold that tho existiug legal 
position of the persona concerned is a sufficient guide to tho meaning of tho 
terms‘'CO-sharer ’ and ‘member of the village community.’ To call on the 
plaintiff in a pre-emption suit to prove his connection with the vendor, either 
by relationship or purchase, through many degrees of a long pedigree, would 
open a door to largely increased litigation, and probably in many cases defeat 
the intention of the Legislature. A co-sharer of the whole mahal is none 
the less a co-sharer, mei'ely because he may have hecomo so by agreement with 
Government and other individuals, instead of by inhex'itance or parchaao from 
original owners. The plaintiff, -andoubtedly, had a superi..r proprietary 
interest in this mahal. The tenure is imperfectly divided for the purpose 
only mi allowing each co-sharer to severally realize his profits. The mahftl is 
altogether undivided in recjpoct of the liabilities for G-overnment revenue; 
The plaintiff and the lambardir are jointly responsible to Government and 
the entire mahal is charged with the revenue payable to Government. I hold
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tliat the plaintiff is a co-sli'iver of tlie wliole inalial under clause (2) an3 a 
meraber of the village community iinder clause (8) of section 9, Act XVII of
1876. As such ho is entitled to pre-empt Pahladpur”

Mr. Spank ie  said:—
“ I agree, and only wish to add a few words on the main question in the 

appeal, namely, whether the plaintiff falls within clauses 2 ^nd3 of section!), 
Oudh Laws Act, 1876,

“ When two or more persons ar j the pi’opvictors of the lands of a village, 
the tenure is usually either zamindari, perfcct jpattidari, or imperfect 
dari. In the iirst case the pro|)rietors hold and manage the lands of the village 
in common; the lents with all other profits are thrown into a common stock, 
and after deduction of the Governmeiit demand and other espensos, the 
balance is divided between the proprietors. In the second case the lands of the 
village are divided and held i ’Q seveyalty by the different proprietors, eacli 
person managing his own land and paying his share of the Government 
demand̂  the whole being jointly responsible in the event of any one of them 
not fulfilling his engagement. In the third ease the lands of the village are 
partly held in common and partly xn severalty. The G-overnment demand 
and other expenses are paid from the common stock, and any deficiency is made 
np by a rate on the several holdings. The contention for the respondents is 
that the body of^persons holding the lands of the village as proprietors on any 
one of these tenures cannot be deemed to constitute a village commuuity 
within the meaning of sections 7 and 9, Oudh Laws Act, IS76, unless the 
origin o£ the title to the lands is common to all the proprietors, I can s?e 
nothing in the Act which favours this contention. The circumstance that 
the devolut’on of the right of ^ r̂e-emption is regulated by the Act by the 
O ld e r  of relationship to ths proprietor^-filing or mortgaging his share in 
the tenure, does not, I think, do so. The provision is required for the pur
poses of regulating the devolution of the right. It seems to me that the 
circumstance that the -proprietors hold the lands of the village under one 
tenure is quite sufficient to constitute them a village community.

“ In the present case the plaintifE is the proprietor o£ lands in village 
and niahal Pahladpur, The lands which have been sold are in the same village 
and mahal. The plaintiff and the vendors were jointly liable in their persons 
and property for the land-revenue assessed on the mahal. They, therefore, 
held under one tenure and consequently were members of the village com
munity. The lands held by the plaintifi represent his share in the tenure, I 
am of opinion, therefore, that the plaintiff is a co-sharer in the whole mshal, 
within the meaning of clause (2), section 9, Oudh Laws Act, 1876, and a 
member of the village community, within the meaning of clause (3) of that 
section,”

From this decision Miinnu L ai and Ciiedi L ai two of the 

vendees alone appealed to H is M ajesty ip Council m aking 

the plaintiff, the vendors, and the other vendees respond

ents.

Munku
Lal

V.
Muhammad

ISMAII,.

1904



I90*t Ml'. IF. G. Bunnerjee foi’ tlic appellaiitii contcudecl that the

plaintiS: was neither a co-i l̂vavor in PaKladpiir nor a member of 

ibe Tillage cominimity 'witliin the mcauiug of section 0, clauses 

McitAxiiAD (2) and (3) of the Oudh Ltnvs Act ( X Y I I I  of 1870). The
IsM-UL yo3iticn of the plaintiff was that ho held a small plot of

land in the mitha]̂  ivhich p!ot belonged entirely to himself; 

-.such a holder could not be culled a co-tharcr'* in the mahal, A  

ofcharer was a person who derived some benefit from the 

holding in common with others. The Oudh Land R cvcnre 

Act ( X Y I I  of 1S7G), eections 40 and 103 were referred 

to. As to whether he was or not a member of the village 

commiinity, it was submitted that there was a dittinctiou 

between a proprietor and a member of a village community ; 

for the latter the qnalification of residence in the village was 

necessary, and he miif-t be pubjcct to the control of the general 

body of members of tlie commimity. lleference was made to 

Rnfd-ni-iid d in  v. Ih w id  (1) decided uiider the Punjab 

Laws Act (X I I  of 1S78), and Bhuder SinuJi v. B him m a  
fiingli (2).

I t  was also contended that the Muhammadan Law allowed the 

right of pre-emption ouly to those between whom a oommimity 

of interest existed, either by being original co-sharers in the 

Fame mahal or deriving title from.such original co-sharers, or by 

being resident members of a village community, and that the 

Law in this respect had not been altered by the Oudh Law s A ct 

1876. According to these conditions the plaintiff was not entitl

ed to a right of pre- cmption. "Where the Act of 1876 was silent, 

the Sluhammadaa Law, it wa  ̂ submitted, applied, and the 

plaintiff had not conformed to the requirements of the Muham- 

madaa Law as tD the mode of asserting the right of pre-emption^ 

which were left unaltered by the Act of 187G. The Subordi

nate Judge, therefore, had rightly dismissed the suit, and that 

decree had been wrongly reyerced by the Judicial Commis- 
sioner.

Mr. L. DeGruythev for tbc fii’bt respon
dent were not heard.

A
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1904, J u ly  12th.— The judgment of tlieir Lordships was 190-1 

delivered by L o rd  E obeh tson  :—

The sole qae&tion in this appeal is whether the respondent 

M aulvi Saiyid Muhammad Ismail, who may be more conve- 

niently referred to as the plaintiff, is entitled to pre-empt the 

village of Pahladpnr, which had been sold to the appellants 

and the fourth and fifth respondents.

The village is in O u d li; and the appeal is against a 

judgment of the Judicial Commissioners of Oiidh, who, revers

ing a decree of the Subordinate Judge of Sitapur, have held that 

the plaintiff has a right of pre;emption under the Oudh Laws 

A ct, X y i l l  o f 1S7G. The facts are undisputed, and the 

question is entirely on the eonstrnction of the ninth section 

of the A ct. Under that section, which admittedly applies to 

the sale o f Pahladpnr, the right of pre-emption is given to 

(among other persoDs) co-sharers o f the whole mahal ”  in  

order of their relationship to the vendor, and to any member 

o f  the village-community ”

There is no question about the relationship of the plaintiff, 

and the only dispute is wliether his conneciioii w ith the village 

is such as to give him the right of pre-emption. The material 

facts are that the plaintiff is owner of a chat, of 33 acres in 

in Pahladpnr; and, by tlie settlement under which he holds, 

he pays Ks. 40 per annum of revenue, this being payable 

through the lambardars o f the v illa g e ; but he does not reside 

in the village.

The judgment of the Judicial Commissioner was that the 

plaintiff is a co-sharer o f the whole mahal.- This opinion 13 

concurred in by the Additional Judicial Commissioner, who 

further held that the plaintiff is also a member o f the villaga 

community.

In  the?r Lordships’ judgment, it  is clear that the plaintiff !a 

a co-sharer oi the whole mahal, in the sens<} of the ninth section 

of the Oudh Laws Act, 187G.J and, this being so, it  is unneces^ 

sary to discuss the question wliother he is also a mcmbci.’ of 

the village community.’^

The Oudh Land Eevcmie A ct (No. X V H  of 1876) is really 

d^cisivo o f the right of the plaintiff to be deemed a co-shaner
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1904 . of tho 'wli.ole malial. In tlie case oi every mahal, according to 

sectiott 103, tlie entire malial is to be ckargecl with, and all the 

proprietors jointly and severally shall be responsible to Govei’n- 

ment for̂  the reveBiie for the time being assessed on the mahal. 

The term proprietors,”  for the purposes of that chapter of the 
Actj includes all persons in possession for their own benefit, 

and the ch a p to i-is  the \yhole of that relating to collection 

of the l a n d  r e v e n u e ,  and everything now to be referred to is in 

that chapter. The 112 section provides that, i f  the settlement of 

any land has been made with a lambardar, and i f  there be an 

arrear of revenue due in respect of fcuch l^nd, both the lambar- 

clar and the co-sharers of the mahal fi'om which the arrear is due 

shall be deemed defaultevs. By section 121 it is provided that, 

i f  an arrear of land revenue has become due in respect of- the 
share of any member of a village-community, such community 

or any membei: thereof, may tender payment of such arrear or 

may offer to pay sucli arrear by instalments. And in case of 

confiicling tenders or offers under this section, the co-sharer 

■who, in case the share were solct, would have a right of pre-emp- 

tioa under section. 9 of the Oudh Laws Act, shall be preferred.

This last enactment is important because it expressly iden

tifies “ the c o -sh a re ro f the ninth section of tho Oudh Laws 

Act of the same year with every proprietor who, by the com

bined operation of sections 10^ and 112 of the Oudh Land 

E,eveni\e Act is liable for the revenue assessed on the whole 

mahal. I f  the various sections of this “  chapter ” of that Act 

be read together, it is phain that every “ proprietor liable for 

the xevenne of the mahal is a co-sharer.’ ’ The plaintiff is 

exactly in this position. He is certainly a “ proprietor in. 

the sense of section 108 of the Land Eevci?ue Act j and the 

settlement of his land has been made (on the face of his title) 

with a lambardar in the sense of section 112. He ta, tliere- 

fore, liable, ju4 as much as every other proprietor in the 

mahal, for the whole arrear of the mahal in case of default. 

Their Lordships, accordingly, consider that the fact that the 

share of the plaintiff ĵ n the mahal consists of a separate chak 

does not make him̂  the less a co-sharer in tho sense of this 

legislation, and the circumstance of his being non-resident does
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not seem to affect  ̂ or even bear npon  ̂ the language or tlieory of . x904

the enactment. ~  'MtTOTir
•Their Lordships w ill humbly advise His Majesty that the Las

appeal ought to be dismissed, and the appellants w ill pay the MtrHAacnAD
costs of the appeal. I s m a i i .

A ppeal d ism issed .
Solicitors for the appellants; Messrs. Young, Jackson^ Beard  

an d  K in g .
Solicitorfc’ for the first respondent: Messrs. W atkins an d  

L em priere-
J. V .  w .
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SHAi'IQ-TJN.NISSA (Piaintijt) v. SHAEAIT ALI KHAIT p
(D-ebendaitt), 1904

[Oa appeal from the Couvfc of the Judicial Commissioner of Oadb.] 7, £
Evidence A ct ( I  o f  1872J sections 4, 32, 90— Bractioe o f F rivy Qomioil with 

res])Gci io decisions as to credihility o f  witnesses hy lowor Courts—
Mode o f  dealing tnth hearsay evidence—Aneieni document—Discretion  
o f Court ill calling f  or f  orma} ^roof o f—
The Judicial Committee will not criticize with any strictnoss opinions as 

to the credibility o£ witnesses, which is eminently a ijuesticn for the Courts 
in India.

Where the Courts below had rejected the evidence of certain witnesses 
on the ground that it was hearsay only and had not conformed with section 
32 of the Evidence Act, and oa the face of the evidence it was sometimes 
nncerfcain w'hether the witnesses were speaking from their own personal 
knowledge or from information derived from others, but the Courts had 
considered it from hoth points of view and held it inadmissible, the Judicial 
Coamiittee saw no reason to differ from the estimate which the Com'ts had 
formed as to the credibility of the witnesses in tlie former case, nor, in the 
latter case, to question the manner in which the Courts had applied the 
provisions of section S2.

Notwithstanding a docnment was more than 30 years old and had heen 
produced from proper custody, the Courts below, on the grcfunds that there 
were circtimstancBS in the case and evidence as to the document itself ■whichi 
threw great doubt on its genuineness, exercised their discretion under section 
90 of the Evidence Act by not admitting the document in evideuco without 
formal proof, and rejected it  when no such proof was given. The Judicial 
Committee considered that tho discretion of the Court had been rightly exor
cised and declined to interfere with it.

A p p e a l  from a judgment and dqpree (April 6th 1899) 

of tlie Court o f the- Judicial Commissioner o f Oudh, which

Fresent .-—Lord Datey, Lord KoBEaigoir, and iSiE Abthttb Wiisos',


