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PRIVY COUNCIL.

MUNNU LAL AXD ANOTRER {T'Wwo OF THE DEFEXDANTS) o. MUHAMMAD
ISMAIL (PLAINTY¥F) AND OTHERS {(DEFENDANTR),

[On appeal from the Court of the Judicial Commissioner of Oudk.}

Aet No, XFIIT of 1876 (Oudlk Laws Aet), section 9, clanse (2)—Co-sharer in
makal—DProprictor~=Right of pro-emption—det No, XFILof 1876 (Oud’
Lond Revewue Aut) chaytor T'I1, seelions 108, 112, 121 Share da makal
censisting of separate chak— Non-residence in vtlluge. ’

The plaintiff wag owner of a chak of 33 acres in a village which for
revenue purposes constibuted n mahal, and by the settlement undsr which ha
held he paid Rs, 40 a year of the revenue, fhat amonnt being paid through
the lambardar ; but the plaintiff did not reside in the village. Zeld by the
Jadieial Committee that Lia was 2 co-sharer of the whole mahal within the
meaning of section 9, clause (2).0f the Oudh Laws Act (XVIII of 1876), and
s such had o right of pre-emplion under that section,

Under tho provisions of Chapter VII of the Oudh Land Revenue Act
(XVII of 1876) rclating to the #Collection of Land Revenue” overy © pros
prietor ”* liable for the revenue of the mahal is o co-shav.r. The plaintiff was
a ¢ propriefor ” in the sense of sechion 108, and the settlement of his land
had been made with a lambardar in the sense of section 112, and he was liable
just as much as svery other proprietor in the malal for the whole arrear of
the mahal in case of default. The fact that his share in the mahal consisted
of o separate chak did not make him the less a co-sha ov iu the sense of this
legislation ; and tho cireumstance that he was not a resident of the village

" was immaterial,

ArpeaL from a decree (November 22nd, 1399) of the Court
of the Judicial Commissioner of Oudh, which reversed a decree
(June 24th, 1803) of the Subordinate Judge of Sitapur and
decreed the suit of the first respondent for pre-emption.

The question in this appeal was a3 to the right of Muham-
mad Ismail, the plaintiff, and the first respondent in the appeal,
to pre-emption of a village called Pahladpur which belonged to
Siraj-ul-Haq and Sharif-un-nissa, the second and thivd rexpond-
ents, and which in order bo discharge their delits they conveyed,
together with another village not now in dispute, to Munnu
Lal and Cheli Lal the appellants and to Mat Din aund
Sundari the fourth and &fth re-pondents for a total considera-
tton of Rs. 64,000,

Theplaintiff was related to the vendors as nephew. He was
the owner of a chak eomprising 83 asres of land in Pahladpur
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which had been lLeld as a muafi or revenue-free holding by his
father Rukn-ud-din until his death on 23rd September 1889, the
right of Rukn-ud-din to the tenure having becn recognized by
the Revenue authorities on 13th September 1869, On Rukn-ud-
din’s death the cliak was, under an order of the Deputy Com-
missioner of Sitapur, dated 11th April 1899, continned t9 the
plaintiff as a revenue-paying holder, and he was directed to
pay the revenue, which was settled at Rs. 40, together with
certain cesses and 5 per cent. to the lambardar, who was
responsible to Government for the eatire revenue. For revenus
purposes the whole village of Pahladpur eonstituted a mabal.

The plaintiff instituted hissuit on 27th April 1897 making
the vendors aml vendees defendants. The plaint recited the
sale of the villages, alleged that no notics had been given under
section 10 of the Oudh Laws A¢t (XVILI of 1876); that the
price mentioned in the sale deeds was frandulent and excessive,
and prayed for a deerea for pre-emption of Pahladpur or both
villages at the market value. After the decision of the frst
Court, however, no further claim was advanced to the other
village, and the appeal only concerned Paliladpur, for which it
was agreed Rs. 43,173 should be considered the price.

The defendants denied that notice was uceezsary and stated
that the alleged consideration was bend fide fixed and paid.
The main defence, however, was that the plaintiff had no right
to pre-empt Paldadpuor, and the only issue now material was as
to whether the plaintiff was entitled to pre-emption as a co-
sharer or as a membor of the village community. Admittedly
he was not resident in the village.

The question depends in the constructison of section 9 of the
Oudh Laws Act (XVIIL of 1876) which is as follows +—

“Zagtion 9, If the property to be sold or foreclosed is a proprictury or
under-proprictiry tenure or a share of such a fenure the right to buy or
redeem such property bulongs, in the absenee of 2 custom to the conirary—

Ist. To co-shk.rers of the SubsDivision (f any) of the tenure in which
the property is comprised in order of their velutionship {o the vendor or
morigagor,

ond, To co-sharers of the wholu muhal in the avme oxder,

8rd. Toany memher of the village community ; t{lld

4:h. I£ the property be an under-proprictary tenure, fo the proprie-
toy,”
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The Subordinate Judge found that the plaintiff had a pro-
prieﬁary and not an under-proprietary interest in the chak, but,
nevertheless, he was of opinion that he was not a co-sharer in
the mahal, nor a member of the village community. In the
result he dismissed the suit with costs.

The plaintift appealed from that decree to the Court of the
Judicial Commissioner of Oudh, and on the appeal the defend-
ants raised a plea that the right of pre-emption was governed by
Muohammadan Law and that the plaintiff not having made the
immediate demand and invocation of witnesses the suit should
be dismissed, but the plea was overruled. The appeal was heard
by Mr. Blennerhassett and Mr. Spankie, who on the main issue
reversed the decision of the Subordinate Judge and gave the
plaintiff a decree.

The material portions of the judgment were as follows :—

Mr. BLENNERHASSETT said :—

“ On the question as {6 the exact position of the plaintiff it is unneces-
sary to adopt the extreme view pat forward by the plintiff’s counsel that
Rukn-ud-din was interested in the revenue-paying mahal even when hisg
holding was revenue-free. It is sufficient to hold that when the lambarday
entered into an agreement with Government to pay Rs. 40 revenue on account
of Rokn-ud-din’s land in addition to the revenue previously payable and when
Rukn-ud-din agreed to pay that sum to the lambardar, ho thereby became a
co-sharer with the lambardar in a perfect poffidart mahal. In the Dirvections
to Settlement Offiscrs, a work of great nuthority in Revenrue matters, the
term ‘co-sharer’ is applied to the owner of a paféi in a perfect pattidari
tenure, I have no doubt that in section 110 of the Rent Act, clauses 16 and
17, the word ‘cossherer” is intended to cover the owner of a perfeob patii.
In congbruing section 9, Act XVIIX of 1876, I hold that the existing legal
position of the persons concerned is a sufficient guide to tho meaning of the
terms € co-gharer ’ and ‘member of the villige community. To call on the
plaintiff in a pre-emption suit to prove his connection with the vendor, either
by relationship or purchase, through many degrees of a long pedigree, would
open & door to largely increased litigation, and probably in many eases defeat
the intention of the Legislature., A co-sharer of the whole mahal is none
the less a eo-sharer, merely because he may have become so by agrepment with
Government and other individuals, instead of by inkeritance or purchase from
original owners. The plaintiff, undoubtedly, had a superi.xr proprietary
interest in this mahal. The tenuve is imperfectly divided for the purpose
only ef allowing cach co-sharer to severally realize his profits. The mabal is
altogother undivided in respeet of the linbilitics for Government revemus
The plaintiff and the lambardar are jointly responsible to Government and
the entire mahal is charged with the revenue payable to Government. IlLold
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that the plaintiff is o co-sharer of the whole mahal under clause (2) and a
member of the villuge community under clause (8) of section 9, Act XVII of
1876. As such he is entitled to pre-empt Pahladpur.”

Mr. SparkIE said:—

“I agree, and only wish to add a few words on the main question in the
appeal, namely, whether the plaintiff falls within clouses 2 gnd 8 of section 9,
Oudh Laws Act, 1876,

“When iwo or more persons ar: the proprietorsof the lands of & village,
the tenure is usually either zamindari, perfect paitideri, orimperfeet patts-
dari. In the first case the proprietors hold and manage the lands of the village
in common ; the 1ents with all other profits are thrown into a common stock,

and after deduction of the Government demand and other expenmsecs, the

balance is divided between the proprietors. In the second case the lands of the
village are divided and held in severalty by the different proprietors, each
person managing his own land and paying his share of the Govermmoent
demand, the whole being jointly responsible in the event of any one of them
not fulfilling his engagement. In the third case the lands of the village are
partly held in common and partly in severalty. The Government demand
and other expenses sre paid from the common stock, and any deficiency is made
up by & rate on the several holdings. The contention for the respondents is
thab the body of persons holding the lands of the village as proprietors on any
one of these tenures cannot be deemed to constitute a village community
within the meaning of sections 7 and 9, Oudh Laws Act, 1876, unless the
origin of the title to the lands is common to all the proprietors. I can see
nothing in the Aet which favours this contention. The ecircumstance that
1he devolut’on of the right of pre-emption is reéulated by the Act by the
order of relationship to ths proprietorjﬁf@ﬂing or mortgaging his share in
the tenure, does mot, I think, do so. The provision is required for the pur-
poses of regulating the devolution of the right. Ib seems to me that the
circumstance thabt the proprietors hold the lands of the village under one
tenure is quite suficient to constitute them a village community.

«In the present case the plaintiff is the proprietor of lands in village
and mahal Pahladpur. The lands whiel have been soldare in the same village
and mahal. The plaintiff and the vendors were jointly liable in their persons
and property for the land-revenue assessed on the mahal, They, therefare,
held under one tepure and consequently were members of the village com-
munity. Tl.le lands held by the plaintiff represent his share in the tenure. I
am of opinion, therefore, that the plaintiff is & co-sharer in the whole mahal,
within the meaning of clause (2), scebion 9, Oudh Laws Act, 1876, and &
member of the village community, within the meaning of clause (8) of that
seetion,”

From this decision Munnn Lal and ©hedi Lal two of the
vendees alone appealed to His Majesty in Council making
the plaintiff, the vendors, and the other vendees respond=
ents.
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1904 Mr. . C. Bunnerjee for the appellants coutended that the
oeve  Plaintift was neither a eo-shaver in Pabladpur nor a member of
Lan the village community within the meaning of section 9, clauses

L

Menonan  (2) and (3) of the Oudh Laws Act (XVIII of 187G). The
Laxats positicn of the plaintiff was that Le Leld a small plot of
land in the mahal, which plot Lelongel cntirely t6 himsclf:
_such a holder could not Le called a co-sliares in the mahal. A
¢>-charer was a person who derived some benefit from the
holding in common with others. The Oudh Land Revenve
Act (XVIL of 187G), scctions 40 and 10S were referred
fo. As to wlebher e was or not a membor of the village
commuunity, it was submitted that there was o dislinction
between a proprictor and a member of a village community :
for the latter the gnalification of residence in the village was
neeessary, and he must be subjeet to the control of the general
body of members of the community. Reference was made to
Rabime-ud din v, Rewul (1) decided under the Punjab
Laws Act (XIL of 1878), and Bhuder Singh v. Bhimma

Singh (2).

It was also contended that the Mubammadan Law allowed the
right of pre-emyption only to those between whom a ¢ommunity
of interest existed, either by Leing original co-gharers in the
same mahal or deriving title from.such original co-sharers, or by
being resident members of a village community, and that the
Law in this respect had not been altered by the Oudh Laws Act
1376.  According to these conditions the plaintiff was not entitla
ed to a right of pre-gmption. Where the Act of 1876 was eilent,
the Mubammadan Law, it was submitted, applied, and the
plaintiff had not couformed to the requirements of the Muhame
maflan Law as t> the mode of asserting the right of pre-.emption,
which were left wnaltered by the Act of 1876. The Subordi-
nate Judge, therefore, hadl rightly dismissed the suit, and that
d‘ecree had Dbeen wrongly reverzed by the Judivial Commis-
sioner,

l\fr Cave, K. (., and My, L. DeGruyther for the fivst respon-
dent were not heard,

(1) 193) L. R, 301 A, 80 1, R, ¢
20 Cel G{?S, LR, (2 (181§.7g‘£.selceu Casos, Cudh,
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1904, July 12th.—The judgment of their Lordships was
delivered by Lorp ROBERTSON 1w

The sole question in this appeal is whether the respondent
Maulvi Saiyid Mubammad Ismail, who may be more conve-
niently referved to as the plaintiff, is entitled to pre-empt the
village of Pahladpur, which had been sold to the appellants
and the fourth and fifth respondents.

The village is in Qudh; and the appeal is against a
judgment of the Judicial Commissioners of Oudh, whs, revers-
ing a decree of the Subordinate Judge of Sitapur, have held that
the plaintiff has a right of pre-emption under the Qudh Laws
Act, XVIII of 1876. The facts are undisputed, and the
question is entirely on the construction of the ninth section
of the Act. Under that section, which admittedly applies to
the sale of Pabladpur, the right of pre-emption is given to
{among other persons) “co-sharers of the whole mahal” in
order of their relationship to the vendor, and to ¢ any member
of the village-community.” .

There is no question about the relationship of the plaintiff,
and the only dispute is whether his connection with the village
is such as to give him the right of pre-emption. The material
facts are that the plaintiff is owner of a chak, of 33 acres in
in Pahladpur; and, by the settlement under which he holds,
he pays Rs. 40 per annum ef revenue, this being payable
through the lambardars of the village; but he does not reside
in the village.

The judgment of the Judicial Commissioner was that {he
plaintiff is a co-sharer of the whole mahal. This opinion is
concurred in by the Additional Judicial Commissioner, who
further held that the plaintiff is also & member of the village
community.

In thefr Lordships’ judgment, it is clear that the plaintiff {s
a co-sharer of the whole mahal, in the sense of the ninth section

of the Oudh Taws Act, 1876, and, this being so, ib is unneces~

gary to discuss the question whether he is also a “ membow of
the village community.”

The Ondh Land Revenue Act (No. XVII of 1870) is really
decisive of the right of the plaintiff to be deemed a co-sharer
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of the whole mahal. Tn the case of every mabal, according to
section 108, the entire mahal is to be charged with, and all the
proprietors jointly and severally shall be responsible to Govern-
ment for, the revenue for the time being assessed on the mabal.
The term ¢ proprietors,” for the purposes of that chapter of the
Act, includes all persons in possession for their own benefit,
and the “ chaptor ” is the whole of that relating to collection
of the land revenue,and everything now to be referred to is in
that chapter. The 112 section provides that, if the settlement of
any land has been made with a lambardar, and if there be an
arrear of revenue due in respect of such land, both the lambar-
dar and the co-sharers of the mahal from which the arrear is due
shall be deemed defanlters. By section 121 1itis provided that,
if an arvear of land revenue has hecome due in respect ofthe
share of any member of a village-community, such community
or any member thercof, may tender payment of such arrear or
may offer to pay such arrcar by instalments. And in case of
conflicting tenders or offers under this section, the co-sharer
who, in case the share were sold, wonld have a right of pre-emp-
tion under scetion § of the Oudh Laws Act, shall be preferred.
This last enactment is important becanse it expressly iden-
tifies “ the co-sharer ” of the ninth section of the Oudh Laws
Act of the same year with every proprictor who, by the com-
bired operation of cections 10§ and 112 of the Oudh Land
Revenue Act is liable for the revenue assessed on the whole
mahal. If the various sections of this ¢ chapter” of that Act
be read together, it is plain that every ¢ proprietor?” liable for
the revenue of the mabal is a “co-sharer.” The plaintiff is
exactly in this position. He is certainly a “proprietor” in
the sense of section 108 of the Land Reverue Act; and the
sebtlement of Lis land has been made (on the face of Lis title)
with a lambardar in the sense of section 112, He g, there-
fore, liable, just as muech as every other proprietor in the
mahal, for the whole arvear of the mahal in case of default.
Their Lordships, accordingly, consider that the fact that the
sharé of the plaintiff in the mahal consists of a separate chak
does not malie him the less a co-sharer in tho semse of this
legislation, and the circumstance of his being non-resident does
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not seem to affect, or even bear upon, the langnage or theory of « 1904
the enactment, T Morsy
“Their Lordships will humbly advise His Majesty that the Luax
appeal ought to be dismissed, and the appellants will pay the MULaaD
costs of the appeal. Tsaarz,

Appeal dismaissed.
Solicitors for the appellants : Messrs. Young, Jackson, Beard
and King.
Bolicitors for the first respondent: Messrs. Watkins and
Lempriere.

J. V. W.
SHAFIQ-UN.NISSA (PraIxNtIrr)v. SHABAN ALI KHAN P.C.
{DEEFENDAXT). 1904 *
[On appeal from the Court of the Judicial Commissioner of Oudh.] July 7, 8.

Evidonce Aet (I of 1872) sections 4, 32, 90— Practice of Privy Council with
respect fo decisions as to credibility of witnesses by lower Courfs—
Mode of dealing with hearsay evidence—Aneient document— Discretion
of Court in calling for formal proof of—

The Judicial Committee will not criticize with any strictnoss opinions as
to the credibility of witnesses, which is eminently a question for the Courts
in India,

Where the Courts below had rejected the cvidence of certain witnesses
on the ground that 16 was hearsay only and had not conformed with seetion
32 of the Evidence Act, and on the face of the evidence it was sometimes
uncertain whether the witnesses were speaking from their own porsonal
knowledge or from information dérived from others, but the Courts had
considered it from hoth points of view and held it inadmi‘ssible, the Judieial
Committee saw no reason to differ from the estimate which the Courts had
formed as to the credibility of the witnesses in the former case, nor, in the
latiter case, to question the manner in which the Courts had applied the
provisions of section 82.

Notwithstanding 2 document was more than 30 years old and had been
produced from proper custody, the Courts below, on the grounds that there
were circumstances in the case and ovidence as to the document itself which
threw great doubt on its genuineness, exéreised their discretion under section
90 of the Evidence Act by not Tdmitting the document in evidemco without
formal proof, and rejected it when no such proof was given. The Judicial
Committeo considered that tha diseretion af the Court had been rightly exer«
cised and declined to interferc with it.

AppEAsL from a judgment and degree (April 6th 1899)
of the Court of the Judicial Commissigner of Oudh, which

Present ;~Lord Davey, Lord RoOBEETS0Y, and S1g ARTEUE WILSOXN.



