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respect of the money secured by it, and that, thevefore, the
plaintift could not complain if he was obliged to pay the amount
of that charge along with the mortgage debt. We are unable
to agree with him, being clearly of opinion that the later bond
does not create any charge whatever upon the property, bub is
simply a money bond. Therefore, it is unnecessary to consider
what the effect would have been if a charge had been imposed
on the property in respect of the later debt. Having regard to
the provisions of the Transfer of Property Act, and especially
the section empowering mortgagors to redeem, to which we
have referred, it appears to us that the ruling in Allu Khan v.
Roshan Khan cannot now properly be followed.

For the foregoing reasons, therefore, we allow this appeal,
and modify the decree of the lower Courts by the exclusion
from the amount payable for redemption of the money secured
by the bond of Asarh Sudi 7th, Sambat 1922, as also the costs
of the appeal to the lower appellate Court. The respondents
must pay to the appellant the costs of this appeal and also
the costs of the appeal to the lower appellate Court, We extend
the time for payment to the 20th of next July.

Appeal decreed,

REVISIONAL CRIMINAL,

Before Mr. Justice Knox and Bfr. Justice Aikman.
FATTU awDp ovEERS 0. FATTUA

Criminal Procedurs Codes, saotions 206 et sagq-—Discharge—Practicc— Powars

and duties of Magistrate inquiring info case triabls by Ehe Cowrt of Ses

gion discussed.

Under Chapter XVIIT of the Code of Criminal Procedure » Magistrate
inquiring into a case triable by the Court of Session has & wide discre.
tion in the matter of weighing the evidence produced on one side or the
other, the remedy for an erroneous exercise of such diseration being provided
in the powers conferred on Sessions Judges and District Magistratesrby sec-
tion 436 of the Code. But in the exercige of such disoretion, if the question of
discharge, or commwitment, is one merely of probabilities, the inquiring Magis-
trate ought rather to leave the decision thercof to the Court of Session than
to make an order of discharge because in his opinion the accused ought to

*(riminal Revision No, 145 of 1904,
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have the benefit of the doubt. Okiranji Lal v. Ram Lal (1) discussed. Quaen-
Hmpress v. Dukes (2) referred to by Kvox, J.

Ix this case six accused were sent up for trial by the police
charged with rioting and with committing culpable homicide not
amounting to murder. The Magistrate who inquired into the
case wrote a long order, or, as he called it, a judgment, review-
ing the evidence, and in the result discharged all the accused.
On the complainant’s application, the Sessions Judge, acting
under the provisions of section 436 of the Code of Civil Proce-
dure, ordered that the accused should be committed for trial,
The accused thereupon applied in revision to the High Court,
asking that the order of the Sessions Judge might be set aside
on the following grounds :—“(1) That the Magistrate was
justified in law in exercising his discretion and discharging the
accused ; (2) That the case is within the reasoning of the ruling
of this Honourable Court, reported in the Weekly Notes for
1889, page 61. (In re the petition of Kalyan Singh, ) »

Mz. C. Ross Alston, for the applicants.

Kwox, J.—Two questions of a somewhat difficult nature
bave had to be considered in this case. The first is, how far
do the powers of a Magistrate extend who has taken cogni-
zance of a complaint disclosing an offence triable exclusively
by a Court of Session? The second is what are the powers of
the District Magistrate and of the Court of Session when it is
represented to them that a person accused of such an offence
has been improperly discharged ?

With reference to the first guestion, such important changes
have been introduced into the several Codes of Criminal
Procedure that the precedents which are to he found in the
reported cases are hardly safe guides, especially if they are cases
decided before Act No. X of 1872 was placed upon the Statute
Book, ., As the law stood in 1861 (vide sections 194, 225 and
9226 of Act No. XXV of 1861), when a Magistrate, after taking
the evidence of the complainant and of such persons as are
stated to have any knowledge of the facts which form the sub-
ject-matter of the accusation and its attendant circumstances,
found that there were not sufficient grounds for committing an
accused person to take his trial before the Court of Session, he

(1) Weekly Notes, 1804, p. 5. " (2) Weekly Notes, 1899, p. 185,
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was bound to discharge him, On the other hand, when evi-
dence bad been given before a Magistrate which appeared to
be sufficient for the conviction of the accused, the accused per-
son had to be sent for trial before the Court of Session.

Act No. X of 1872 conferred wider powers on a Magis-
trate, and authorized him to summon and examine any person
whose evidence he considered essential to the inquiry; he was
further authorized to examine the accused. If after this he
found that there were not sufficient grounds for committal, he
was to discharge the accused, but if evidence had been given
which appeared to justify him in sending the accused to take
his trial, he was to commit the accused after preparing a charge.
Tt was in 1872 also that there was first introduced a section,
which has been reproduced in each succeeding Code, and which
empowered the Magistrate, if he thought proper, to summon
any of the persons who are named by the accused in the lish
of witnesses whom he wishes fio be summoned, and to take their
evidenace. .

With Act No. X of 1882 a still further change was intro-
duced. The Magistrate holding the inquiry was bound by
laww to place on record not only all such evidence as might be
produced in support of the prosecution, but also all such evi-
dence as might be produced on behalf of the accused, or called
for by himeelf. He was also bound to examine the accused for
the purpose of enabling him to explain any circumstances
appearing in the evidence against him. If after all this had
been done the Magistrate found that there were not sufficient
grounds for committing the accused person for trial, he was
bound to discharge him. If he found that there were sufficient
grounds for such committal, he was bound to frame a charge,
and, a charge once framed, an order of committal followed in
due course.

Lastly, Act No. V of 1898 empowered a Magistrate, if,
after hearing the witnesses for the defence, he was satisfied
that there were not sufficient grounds for committing the
accused, to cancel the charge and to discharge the accused.

The result of this examination of the Codes shows that
Magistrates, many of whom may be and are officers of a few
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years’ standing, and with immature experience, may now be
entrusted with very large powers of discharging an accused
even when the complaint made against him sets out an offence
which such Magistrate cannot try. It is obvious that over
such large powers there should be very large powers of check,
and as the law widened out powers which were reposed in
Magistrates holding inquiries with the one hand, with the other
it conferred new and very wide powers upon Magistrates of
districts and Sessions *Judges, which found no place in the Code
of 1861.

Although the point is quite clear, it is well perhaps to set out
here that the Magistrate holding the inquiry has never had, and
has not under the present Code, any power to declare an accused
sither guilty or innocent of the offence with which he is charged ;
he is not a Magistrate holding a trial, and although the divid-
ing line may often be very thin, he has no power to pronounce
definitely either upon the gnilt or innocence of the acocused. He
can discharge an accused person at any earlier stage of the
inquiry, if he is satisfied that the case is groundless, but with
this one exception he has no option but to go on and to hear all
evidence produced before him, by whichever side that evidence
may le produced, and it is only after recording that evidence
that he can consider whether there are or are not sufficient
grounds for an order of committal. Lastly, he can, after con-
sidering whatever evidence the accused has to produce, decide
whether there still remain sufficient grounds for committal, and
if there are not, he may then discharge the accnsed. In the
case now under consideration the Magistrate who held the
inquiry overstepped,’if I may use the expregsion, the border
line. Instead of writing reasons for his order, he wrote what
he himéelf heads “a judgment.” T.should not, of course, consi-
der the wyiting he made ¢ a judgment,” merely because it is so
termed ; but as I read what he did write I am convinced the
writing is not only in name but in fact a judgment. He
criticises the evidence given with painful minnteness; he finds
it entirely unreliable and worthless ; he gonsiders the defence,
and finds himself unable to accept it. He finds no case either
nnder section 147 or section 304 of the Indian Penal Code
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against any of the accused, and he winds up with a paragraph
saying that he is dealing with the complainant for bringing a
false charge and giving false evidemce. The learned Sessions
Judge who was asked to order a further inquiry considered
himself bound by the ruling in Chiranji Lal v. Ram Lal (1)
and ordered the case to be committed to his comrt. We are
asked to revise and set aside the order of the Court of Session
on the ground that the Magistrate was justified in law in
discharging the accused, and that the case falls rather within
the reasoning of the ruling in Weekly Notes, 1899, p. 135.
For both these ralings I am responsible, and I am glad of this
opportunity to set out somewhat more fully than I then did the
principle upon which, in Chiranji Lal v. Ram Lai, I held that
the order of discharge in that case should be set agide and the
accused committed to take their trial before the Cowrt of
Session. In COhiranji Lal v. Ram Lol it was clear, as in the
present case, from the order passed by the Magistrate who held
the inquiry, that the Magistrate had overstepped the boundary
line, and had, while nominally holding an inquiry, in reality
tried the case before him. That Magistrate, too, after going very
minnfely into the evidence which he had recorded, arrived
at the following conclusion :~—“In short, both sides of the
case are in a suspicious condition, and there are doubts grave
and unusual. Under these circumstances the accused are, in
my opinion, entitled to the benefit of the doubt, and it wonld
be a waste of publio time to commit the case to Session,” ete.
Again and again in the course of what this Magistrate too
terms ‘a judgment’ he placed on record words which showed
that throughout he was not considering merely whether or
not there were sufficient grounds for committing the accused
for trial; he was not applying his mind merely as to whether
there was or was not sufficient evidence or reasomable ground
of suspicion. He was taking upon himself the functions of
determining whether the accused was innocent or guilty of
the offence with which he was charged, functions which the
1:‘.:1W had expressly reserved for a Court of higher Jjurisdic-
fion, Cot

(1) Weokly Notes, 1904, p, 5,
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The second question which had o be considered, s.c., the
power of a District Magistrate or Sessions Judge when he
considers that an accused person has been improperly discharged,
is casily answered. It is evident from the words used in
section 436 that the fullest and widest discretion has been
given to such officers. TFrom the year 1872 and onwards this
posver has been entrusted to Judges and Magistrates of Districts.
‘Where a Court of Session or District Magistrate considers that
an accused person has been improperly discharged, and orders a
commitment, I consider that this Court should be most unwil-
ling to interfere and should require strong grounds before setting
aside such an order.

The result is that in this T would refuse this application.

AIRMAN, J.—-In this case six accused were sent up for trial
by the police, charged with rioting and with committing culpable
homicide not amounting to murder. The Magistrate before
whom the case came, wrote a long order, or, as he calls it, a
judgment, reviewing the évidence, and in the result discharged
all the accused. On the complainant’s application, the learned
Sessions Judge, acting under the provisions of section 436 of the
Code of Criminal Procedure, ordered that the accused should be
committed for trial. This is an application in revision asking
us to seb aside the order made by the Sessions Judge under
section 436. '

As to the functions of a Magistrate who is holding an inquiry
under chapter X V1III of the Code of Criminal Procedure into
cases triable by the Court of Session, or by the High Court, I am
of opinion that he is empowered not only to consider whether
the evidence for the prosecution, if true, furnishes sufficient
grounds for committing the accused for trial, but that he can
go further and weigh that evidence, that is, that he can consider
whether it is true, If he arrives at the conclusion, either at
the close of the case for the prosecution or after hearing the
accused’s witnesses, that it is not true, he can give effect to his
opinion by discharging the accused. This is clear from the
addition made to section 213 by the present Code of Criminal
Procedure. By sub-section 2 of that section as it now stands
the Magistrate is empowered, after hearing witnesses for the
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detence, to cancel the charge which he had framed under section
210, that is, a charge framed when at the close of the case for
the prosecution the Magistrate was”satisfied that there were
sufficient grounds for committing (vide section 210). No doubt
this gives large powers to officers it may be of only a few years’
experience in dealing with serious charges. But the law has
provided a safegnard in section 436 of the Code of Criminal
Procedure, whereby a District Magistrate or a Court of Session
can sct aside an order of discharge passed by a Magistrate
holding an inquiry under chapter XVILL. Although a Magis-
trate has this large power of discharging the accused, he should,

in my judgment, only exercise it when he is clearly of opinion

that the evidence for the prosecution is untrustworthy. If it is

a matter of weighing probabilities, he would, I consider, be well

advised in leaving the case to the Court which alone is
empowered to try it, and should not, as in the case referred

to by my learned colleague, discharge the accused because in

his opinion the accused ought *“to have the benefit of (the

doubt.”

In the case we are dealing with I think it sufficient to say
that after reading the judgment of the Magistrate I am of
opinion that the learned Sessions Judge was right in taking
action under section 436. I wonld thorefore refuse this appli-
eation.

By mag CouRrr.

The application is refused.

APPELLATE CIVIL,

Before Sir John Stanley, Knight, Clicf Justice, and Mr. Justicse Burkitt.
SHEODARSHAN DAS (PrAiNtizr) o. AHSAN ALI (DEFENDANT).*

Act No. XIT of 1881 (N.-T7. P. Rent Aet ), acetion 93(1)— Jurisdivtion— Suit
by muafidar to recover from a lambardar assigued revenswe collscted on
his bokalf.

Hsld that the provisions of section 93, cluuse (4), of Act No. XII of

1881 are wide cnough to include a suit by a muafidar to recover from another

* Becond Appeal No, 574 of 1902 from a decrce of I, D, Griffin, Bsqg.,
District Judge of Agra, dated the 2nd of May, 1902, roversing a deereo of

Munshi Muhammad Ali Khan, Assistant Colleetor, Lgt’clase, 1A pr ted th
20th of February,1902. olabicinssAge, datod the



