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p  0  «  TH A K U R  H A K IS A R  BAKSH (PLA.iNTiFF) v. T H A K U R  UM AN
1886 PAESHAD (DiSPENDANT.)

[On appeal ftom tlie Court of the Judicial Commissioner of Oudh.^
Custom, Evidence as io-Wajih-ul-araie— Concurrent findlnQS of Courts below

__Oonsiruction of a  râ inama disposing of estate with words “ Italian
l a d  m s l a n . ’ ’

A custom o£ inheritance was alleged to prevail in an Oudh clan that, 
i f  the hranoh o f a fam ily becamo extinct, the other branchoa o f  it should 
take the estate amongst them in equal shares without regard to their 
degveoB in kinship to the deoeaaed. This custom was found not proved 
b y  the Original and Appellate Courta upon evidonce o f  instances o f  suc
cession in kindred families and o f rights recorded in certaiu_j/!i4iiw«^-«H-’aw . _

I f  there had been any principle o f  evidence not properly applied, or 
documentary evidenco had been roferred to on which it oould be shown 
that the Courts below had been led into error, the case might have 
been re-examined on this appeal, but in the absence o f  such ground this 
could not be done.

In cases decided on the construction o f  doouments, in which the ex 
pressions mohiirari, istemmri, istemrari mokurari, have been considered 
upon the question whether an absokite interest has been conferred b y  such 
doouments or not, it has been taken for certain that i f  the words “  naslan 
'bad naslan” had been added, an absolute interest would have boon clearly 
conferred, Aocordingly, in construing a râ inama between parties dividing 
family estate, and expressly declaring that the shares should desoond 
“  naslan had naslan,” held, that the insertion o f  tlieae words was oonclusivo 
in it se lf ; the expressed objects o f this radnama, pointing ’to the same 
oonsiruction, tiis., that the estate taken under it was absolute.

A ppeal from a decrce 4th April, 1883, of the Judicial Com
missioner of Oudh, affirming a decree (3rd September, 1881) 
of the District Judge of Sitapur.

The appellant, who was plaintiff in. the suit, obtained in ’ 
1888 special leave to prefer this appeal, on the ground that a 
substantial question of law was involved in the decision of his 
suit, ■which was brought for the possession as proprietor, by 
right of inheritance, of a taluk named Sarora in Sitapur in 
Oudh. His suit had been held to be barred under the pro- 
visious of s. 18 of Act X  of 1877, as amended by s, 6 of Act XII 
of 1879, by reason of a prior adjudication on the 7th Juno,
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1867. The questions now raised related to proof of an alleged 
custom of inheritance, which gave 'the plaintiff a title, and 
also to the construction of a razinmia. At the hearing of the 
suit in. the Oourt of first instance, evidenca vfas given of the 
custom which was said to prevail in the clan to which the parties 
belonged, named Pan war Eajputs ; and their pedigree was admit
ted to be a's follow's :—

Basti SingU, 
died 183a.

1886

Baldoo Baksh, 
died 1811.

Bissossur Bakali,

Balwanfc SingU, 
died Oetobev, 1868.

The roapondeal;, 
Umnn Patehad,

Jung Bahadoor.

Thak0b
H a r i h a r

BAKSH
■».

T h a k o b
TJm a n

P a b s i i a d .

died 17tli November, 1865, Sitta Bnksli, , 0 an g ii Batoli,
leftsurvivm g Uia widow, ITuttoU wfio renounced worldly died 12th M arch, 1867. 
Konwar, y^ho died Ootober, 1879, matters in  1861. 
nod a daughter, by another tvifo,
who died in March, 1S79. The appellant Huriliar Balish.

In 1839, on the death of Basti Singh, who was the kabuliyat- 
dar of taluk Sarora in the time of the Nawabs of Oudh, hia 
son Baldeo succeeded him. The latter died in 1841, and was 
succeeded by his son Balwant, who died in 1858. The third and 
only other son of Basti Singh was Uman Parshad, the present 
respondent, between whom and Bissessur Singh, son of Baldeo, 
and Ganga Baksh (son of Balwant aboveinentioned and father 
of Harihar Baksh, the present appellant) disputes commcnced as 
to their respective rights in Sarora.

In 1869, at the summary settlement of Oudh, the Deputy 
Con’inissioner of Faizabad ordered, and this was confirmed by the 
superior revenue authorities, that Ganga Baksh, the son of 
Balwant, should receive the settlement of the taluk, subject to 
a liability to pay to Bissessur'and to Uman Parshad what'they 
had received when Balwant was in possession before’annexation.

In 1861 a sanad, dated 11th October,-1880, was delivered to 
Ganga Baksh, whereby the Chief Commissioner, under the 
authority of the Governor-General in Council, conferred on him 
the talukdari ■ of Sarora, and his riamo was Entered in the list, 
afterwards scheduled to Act I of 1869 (the Oudh Estates’ Act). 
Disputes, however, coiitimied, chiefly ' as to the maiutenauce to
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1886 which his uncle and cousiu were eutitled, and proceedings in the
Settlement Court at the regular settlement ensued.

H a e i h a b  Tjj j 864 all parties came to the agreement in the r a z i n a m a ,Baksh  ̂ « L* -f
«?. dated 14th December, 1864, which, gave rise to tae question oi

Uman construction in this suit. It was as follows:—
5 ABSHAD, “ 'Vvreare Ganga BaMi, talukdar, and Uman Parshad and 

“ Bissessur Balcsh, parties to the suit respecting claim to talulca 
“ Sarora.

“ Whereas for aeveval years there has b e e n  going on among 
"us a dispute about the proprietary right respecting taluka 
“ Sarora, and whereas now, at the time of the regular settlement 
“ we have agreed that after coming to an amicable settlement, 
“ we should set the whole dispute at rest, so that whatever ill- 
" feelings exist between relations the descendants of a common 
“ grandfather may be removed, therefore by mutual consent 
‘‘ it is decided that the whole estate be divided as follows, the 
“ division to hold good for ever and to descend from generation 
“ to generation, viz. :—

“ Ganga Baksh, half of the estate.
“ Bissessur Baksh, quarter do.
“ TJman Parshad, quarter do.
“ And the entire estate including Paclichimgaon having been 

“ divided into four parts, four lists were drawn up; we Bissossur 
“ Baksh and Uman Parshad took up one each by consent of each 
“ other, and I, Ganga Baksh, took up the remaining two. 
" There remains no longer any dispute about the division of the 
“ estate. We, Bissessur Baksh and Umau Parshad, shall pay 
“ to Ganga Baksh the present Government revenue, until 
" the assessment of the regular settlement jama, and I, Ganga 
“ Baksh, shall add on to it my half share of the jama and 
“ continue to pay it to Government. After the regular settle- 
“ meut the jama assessed on each village, whether it be more 
“ or less than the pi'esent amount, shall be paid by the party in 
“ possession in the manner above mentioned;but the above propor- 
“ tion (of payments shall be maintained in respect to the villagOH 
“ held in common, i.e., we, Bissessur Baksh and Uman Parshad  ̂
“ shall pay half, and I, Ganga Baksh, the other half, and as there is 
“ a little difference in the quantity of land it will be adjuBted
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‘ in the villages held ill common, vie., Kathwa, Ghazipur and 
“ Himmat Nagar. In addition to tho above we, XJman Parshad 
" and Bissessur Baksh, shall pay to Ganga Baksh, talukdar,
“ along with the instahneat Rs. 10 per cent, on account of 
“ talukdari right on the present Governmout revenue, or on such 
" amount as may hereafter be assessed from time to time. There- 
“ fore this agreement is executed as a deed of compromise 
“ (razinamaj that it may witness, dated 4th May, 1864.”

In accordance with this agreement TJman Parshad and Bissessur 
were put into possession of villages allotted to them as forming 
their shares, and were recognized and recorded by the revenue 
authorities as under-tenure-holders.

In 1865 Bissessur died without male issue. He left a widow 
and a daughter by another wife, deceased. His share, which he 
had held under the rasinama of 1864, was immediately claimed 
by Ganga Baksh; and the Oudh regular settlement being in 
progress, which under Act XVI of 1865 (the Oudh Eevenue 
Courts’ Act) gave exclusive jurisdiction to the Revenue Courts, 
the litigation proceeded in those Courts.

On 1st February, 1866, Ganga Baksh, by a petition to the 
revenue authorities, claimed to recover one-fourth of the whole 
Sarora estate, which had been in the possession ■ of Bissessur 
Baksh as against XJman Parshad, who alleged himself to be sole heir 
to Bissessur. The widow of Bissessur, Futteh Konwar, however, 
claimed to succeed for her widow’s estate. On these contested 
claims, after the Assistant Settlement Officer, Settlement Officer, 
and the Commissioner of the division had made decrees in due 
order, the Financial Commissioner, upon the construction of the 
razinama of 4th December, 1864, decided as follows:—

“ Oa the part of Ganga Baksh it is txrged that, as the words 
“  naslan bad naslan” are entered in the ikrarnama, it ought to 
be held that the talukdar’s relinquishments of rights enjoyed 
under the sanad can benefit only heirs of the body of Bissessur 
Baksh and not collaterals. The Financial Commissioner can
not admit this plea; it is plain that by executing the ikrarnama 
and compounding for an allowance of ten per cent, the talukdar 
relinquished all special rights, and the common law of succession 
must take effect. The Financial Oommissioner holds that the
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order of the lower Oourts, giving tlie widow a life interest in.
‘  her husband’s estate without power of transfer, is correct.

“ There is, howe-ver, a probability that the widow maybe tempt
ed to allow the property to bo wasted, and it is necessary to 
make a declaratory order as to the parties with whom the 
raversionary rights lie.”

Upon this judgment the following decrec was made:—
“ The decree of the Oominissioner’s Court is affirmed, and it 

is declared that, after the death of Bissessur Baksh’s widow, his 
estate will be inherited by TJman Parshad and Ganga Baksh 
in such shares as may be legally duo to them. No appe îl to 
Her Majesty in Council was preferred, and Futteh Konwar re
mained in possession of her husband’s share till her death'tJtt' 
the 5th October, 1879.”

This was the proceeding which gave occasion for the question, 
whether or not it had been judicially decided, between parties 
representing the same interests as the parties to the present suit, 
that the estate taken under the ikrarnama of 1864 by Bissessur 
Baksh was an absolute interest or only' one for his life.

Ganga Baksh died on the 12th March, 1867, The widow of 
Bissessur lived for twelve years after. On her death,the attempt 
was made on behalf of Harihar Baksh, then a minor, to bring 
back the share allotted' in 1864i to Bissessur to the line of Ganga 
Baksh. At dakUl kharij proceedings ensuing upon the death 
of Bissessur’s widow, right of possession was claimed on behalf 
of the minor, resulting in a direction by the Deputy Commission
er of Faizabad, under s. 65 of Act XVII of 1876 (the Ou'dh 
Land Revenue Act), that Thakur TJman Parshad should be 
piit into possession of the disputed sharo, pending any order 
that might be made by a Civil Court. This was followed by 
the present suit, brought on the 23rd October, 1880, by Thakuranx 
Mohun Konwar as mother and guardian of Harihar, upon 
whom it was claimed the whole interest that' had belonged to 
Bissessur had now devolved. It was alleged that the whol(3 

interest of Bissessur on his death “ reverted” to the plaintiff 
Harihar as sole heir of Ganga Baksh, according to law and 
also according to the custom of the Punwar Kajputa In the 
alternative it was claimed that, if under the mrdnmia, of 4th
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May, ISGi, it should be held that Bissessur had takeu an absolute 
interest, then the plaintiff, by the same custom, was entitled to 
share Biasessur’s estate with the defendant, and should take one- 
half of that share.

The defendant Umau Parshad, maintaiiiing that no such custom 
existed, and that he by law was entitled to Bissessur’s estate, 
disputing the construction put upon the razinama by the 
plaintiff, relied also on the decree of the Financial Commissioner 
made in 1867 as affording a bar to this suit for the reason above 
explained.

This defence of res jiulicata, was held good by the District 
Judge of Sitapur, who dismissed the suit with costs on this 
ground. He also found as a fact that the custom alleged by tho 
plaintiff was not proved. On both these points the judgment of 
the District Judge was upheld by the Judicial Commissioner, 
who quoted from the proceedings above referred to to show that 
the question whether TJman Parsliad had a better title to the 
estate of Bissessur Baksh than Q-anga Baksh was directly and 
substantially in issue between Ganga Baksh and Uman Parshad 
in the former suit; that Ganga Parshad then urged that the 
grant should revert to the talukdar on failure of heirs of the 
body of Bissessur Baksh; and that the ppint was decided against 
him in the Court of tho Financial Commissioner, which \vas a 
Court of competent jurisdiction. He added : “  In this suit the 
plaintiff claims on the ground that Bissessur Baksh having died 
without issue, the object for which the said grant or allotment 
was made has been attained, and the proprietary title in the said 
property reverts to the plaintiff. This is precisely the point 
which was directly and substantially iii issue in the former suit 
in the Court of the Financial Oommissipner between the defen
dant Uman Parshad and Ganga Baksh, the father of the 
plaintiff. The point was finally decided by the Financial 
Commissioner, and- the District Judge has rightly decided that 

's. 13, Act X  of 1877> as amended by s. 6, Act XII of 1879, 
was a bar to the rehearing of the claim.”

Taking the above as the ground of his decision, the Financial 
Commissioner held it unnecessary for him to consider the effect 
of the agreement of 1864; and his judgment thou went to the
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1886 question wlietlier the custom alleged to prevail among the 
“Punwar Rajputs had been proved.

He continued thus;
“ As we cannot go behind the Financial Oommissiouer’s decree 

of the 17th June, 1867, it is unnecessary to consider whether the

THAKcrn 
llAMHAR

Baksh
ViTmKnR 

IlMAN
P a r s iia d . Judge’s construction of ,the agreement of the 4th May,

1864), is or is not correct.
“ There remains the question whether the plaintiff is entitled 

to half the property of the late Bissessur Baksh. Th© plaint 
is not very clear as regards custom. In pava. 11 it is said, that 
oa the death of Bissessar Baksh without issue the proprietary 
right in the whole property ‘ according to law and also to a 
usage prevailing among the Panwar Eajputs reverted, to the 
plaintiff as sole heir of the said Ganga Baksh, deceased.’ 
In the nest paragraph it is said that, if Hindu law be held to 
be against him, ‘ the plaintiff claims to be entitled to one-half 
share in the said villages and lands by virtue of a custom prevail
ing among Panwar and other Eajput tribes, to the offect that 
on the death of the last representative of one braach of the 
family, so that such branch becomes cxtinct, the surviving 
branches of the said family, without regard to the nearness or 
degree of relationship, are entitled to the property left by tho 
last representative of the extinct branch in equal shares,’

“ The plaintiff thus .claims the whole of tho estate according 
to ' a usage prevailing among the Panwar Bajputs aud half tho 
estate by virtue of a custom prevailing among Panwar and 
other Eajput tribes.’ The evidence produced was to support 
the alleged custom by which surviving members divide the 
property of a deceased relation without regard to tho nearness 
or degree of relationship. The Counsel for tho appellant has 
not contonded that any custom has been proved by whioh tho 
appellant as son of (he deceased’s first cousin would inherit 
the whole of the estate in preference to t?!^iucle of the de
ceased. But the contention is that tho uncle and tho grandson 
of another uncle should inherit equally. Several instances 
were referred to by the plaintiff’s witnesse.s. There wore some 
discrepancies in the depositions of the different witnesses, but
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on the whole the evidence shows that in the instances referred 
to the property has gone to relations standing in different 
degrees of relationship to the late owner. The one principle 
common to all these cases is that each branch of the family 
obtained a share of the property of the person who died with
out issue without reference to the degree of relationship. Thus, 
on the death of Aparbal Singh without issue his property went 
to the descendants of his great uncle Dhan Singh. Dhan Singh 
had three sons, namely, Sheo Baksh, Ohain Singh, and Madai'i 
Singh. On the death of Aparbal Singh there were alive one 
son of Sheo Baksh, two grandsons of Ohaiti Singh and two 
grandsons of Madari Singh, The property was divided into 
three shares, one going to the son of Sheo Baksh, another to 
the grandsons of Chain Singh and a third to the descendants of 
Madari Singh. So when Dina Singh died half his property 
went to the son of his uncle, Narain Singh, and half to the 
grandsons and great grandsons of his uncle Dhulip Singh. This 
principle was followed by the Assistant Settlement Officer on 
the 1st August, 1866, when he directed that on the death of the 
widow of Bissessur Baksh the property should pass in eqnalshares to 
Ganga Baksh and TJman Parshad or their heirs. But the decree 
of the Financial Oqmmissioner left the question open. The same 
principle was followed by the Deputy Oommissioner on the 31st 
August, 1869, in the case of certain Panwar Thakurs, Gy(k 
Parnhad v. Bhaul&al Singh, and that decision was affirmed by the 
Financial Oommissioner on the 20th November, 1869. If the 
principle above referred to were to be followed in this case, the 
property of the late Bissessur Baksh would he divided between 
XJman Parshad, son of Basti Singh, and the descendants of 
Balwant Singh, son of Basti Singh. On the other hand no 
mention is made of this custom in the Settlement Records- 
,1^0 sase has been deposed to in which the first cousin, or first 
.cousin once removed, of a deceased person has shared with the 
.uncle of the deceased person. And the defendant’s witnesses 
fliave deposed to cases in which the custom was not followed. 
On the death of Gauri the whole property went to Hindu Singh, 
the brother, although the sons of a second brother, Mehrban 
Singh, were alive. On the death of Raghu Singh *the property

1886

Thakub
H A H I H  A R

Baksh
r,

Thakub  
Dm AN 

P a b s h a p .



3 04 THE IN DIAN  L A W  REPORTS. [VO L. X IV .

1888

'I'HAKnii
H abihab
‘ BJiKSH 

V,
iKAKtJE

U m a n
P a b s h a ,d .

went to tlie families of three cousins, but the family of Ram 
' Parshad, a fourth cousin, got nothing. On tlio death of Kushal 
his brothers succeeded, excluding his nephew, the son of a de
ceased brother. Other examples might be raentionod, but those arc 
sufficient to show that there are exceptions to the custom relied 
on by the plaintiff-appellant; and seeing also that the custom 
was not recorded in the settlement papers, I am of opinion that 
it cannot be held to be so certain and invariable that the Court 
would bo justified in follo>ving it in preference to the ordinary 
law of succession. I must, therefore, confirm the docisiou 
of the District Judge that the plaintiff-appellant has failed to 
prove the custom on which he relies. I can see my way to no 
other decision, and the result of this protracted litigation is that 
the property of Basti Singh will be divided equally between the 
families of his sous Balwant Singh and Uman Parshad, the 
plaintiff-appellant, as representative of the elder son, being 
the talukdar, and Uman Parshad, the younger son, holding half (,ho 
estate as under-proprietor, a result not altogether unsatisfactory.”

The appeal to the Judicial Commissioner was accordingly 
dismissed.

On the present appeal,—■
Mr, J. H. A. Branson, for the appellant, argued that the 

Courts below had erred in holding that, under a. 13 of Act X of 
1877, as amended by s. 6 of Act XII of 1879, the suit was barred. 
The first Court had also wrongly construed tho rasinama 
of 4th May, 1S64, and instead of omitting, as ho had omitted, to 
consider the effect of this document, on the ground of resjudioiUa, 
the Judicial Commissioner should have taken it up, and, on tho 
question of construction, decided that the first Court had boon iti, 
error. It was also contended for the appellant that aulRcient 
evidence had been given of the alleged custom.

In regard to the construction of the mzinama tho poLiLiojifi 
and orders in the Settlement Department, and the nature of tho 
dispute between the brothers, all tended to show that the inten
tion of the parties, in executing the document of 4th May, 1804, 
was to secure maintenance for Bisacssur Baksh andlTman Prashad. 
The contention was that the villages were not allotted for an 
absolute estate to be hold therein. True it was that tho term
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naslan bud naslan might indieate estates of iulieritance, but 
by analogy to what had been held in regard to words so defiuito 
as mokumri istenirari aud istemrari mohurari, the construction 
of a document, in which the term naslan had naslan was used, 
should depend on tho actual transaction witliout a conclusiyo 
effect being attributed to these words themselves. See Bilasmoni 
Dasi V. Raja SheopersJuid Singh (1), where the decisions on this 
subject were collected, not that any one of them referred 
to the use of the words naslun bad naslan now in questiouj but 
the same opinion was fairly applicable to them.

The descent of tho family property in the line of Ganga 
Baksh would accord with the cnstom of the clan as to which 
the evidence was reviewed. The plaintiff, according to the custom, 
was, at all events, entitled to come in along with the respondent 
as an heir to one-half of Bissessur’s estate. The above points 
would require decision if, as it was contended, his suit was not 
barred by the decision given in 1867. In giving his decision the 
Financial Oommissioner had expressed his opinion that the 
estate was such that it included descent to collaterals, but 
that question was not necessarily put in issue in order to arrive 
at the decision of the matter before the Financial Oommissioner; 
and res judioata could only bo constituted by tlie deciKsion of 
a material issue between the parties raising an identical question_ 
Eeference was made to Lord Herscbell’s judgment in Ooncha 
V. Conoha (2) and to Krishna Behary Roy v. Brojesivari 
Qhaodlirani (3).

Mr. B. V, Doym  and Mr. J. D. Mayne, for the respondent, 
were not called upon.

Their Lordships’ judgment was delivered by
L ord H obhOuse.— T heir Lordships do not think it  necessary to 

call upon Counsel for the respondent,
This case has been put before their Lordships by Mr. Branson 

with groat fulness, and they consider that he has argued it mth 
great lucidity and force, and said everything that is possible in

(1) 1. L. R,, a Oalo., 664.
(2) L. B„ 11 Ap. Ou., 541, at pago 552.
(3) L. K,, 2 lull, Ap., 283 ; 1. L. R., 1 Oiilo., 144,
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favour of his client; but it is put before tliom in so clear and 
perspicuous a manner that they are able to deal with it on the 
opening.

There are two questioiM. The first ia how the agrooinoiit, tho 
msincma or compromise, of the 4th May, 1804<, is to bo const,ru
ed ; and if it is to be construed as giving an absolute intorost to 
Bisacssur Baksh, then the second question is, iu whai shares the 
inheritance is to be taken by his heirs ?

To take the last question first, tho plaintiff alleges that, by a 
cortain custom prevalent among the Punwar Rajputs, if a branch 
of a family has become extinct, the other branches take tho ost,ato 
in equal shares, which means in equal shares as between those 
branches without regard to their being more or less remote iu 
kinship to the deceased. That question was tried in the Courts 
below, and both Courts, the District Judge and the Judicial 
Commissioner, have come to the same conclusion upon it, advorscj 
to the plaintiff. Two lines of evidence appear to have boon 
pursued—one consisting of instances of successions in kindred 
families, and the other of records of rights in wajih-xd-arai". 
Upon the first line of evidenco tho Judicial Commissioner, 'who 
seems to have examined the cases with care, lias come to tho con- 
oUision that, balancing caso against case, there is no cciiaiu in
variable custom proved on this point. Ho also states, and tin? 
District Judge states, that the wajih-ul-araiz do not support 
the custom. In their Lordships’ judgment the tuajib-xU-(Mraiz to 
which, they have been referred seem to go further. Tho doou- 
ment appearing in page 126 of the record is a specimen, autl it 
states that brothers or nephews of the deceased arc to sucoocid, 
regard being had to the nearness of kinship. That ia a stato- 
ment contrary to the statement in the plaint and to the custoiu 
which the plaintiff alleges. Therefore their Lord,ship.s luu'o 
not considered it proper to go through tho of oral evideucD 
given in this case, because, if the Courts below conciir in Ihinr 
conchision upon such a matter as a family ciistom, their Î orci* 
ships are very reluctant to disturb the jtidgmeiit of those Courts* 
If there had been any principle of evidence not properly appHod, 
if there had been written documents referred to on which tho 
appellant could ■shô Y that the Courts below had Ijeon led into
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absence of any such ground they decline to do so. Thakor "
Then the question comes back to the construction of the razi- 

nama, and that again is divided into two branches. The Courts , “■® . I'HAKaR
beh)w have found that the razmama ought to he construed to Uman
give an absolute interest, because it has been decided that it 
should be so construed—in fact that the matter is res judicata.
Upon that point it is unnecessary for their Lordships to pronounce 
any opinion ; but they wish it to bo understood that they do not 
express any agreement with the Court below on this point, and it 
must be taken that, not having heard the argument ou the other 
ŝide, their minds are completely open upon it.

They rest their opinion upon the terms of the razhiama itself.
After providing that the estate shall be divided into the fractions 
specified ill it, the coi\clusion of the razina'tna is that the division 
shall hold good for ever, and to descend from generation to gene
ration—naslan bad naslan. Their Lprdships have not been 
furnished with any authority, in fact Mr, Branson has fairly said 
he can find no authority in which a gift with the words naslan 
bad naslan attached has been held to confer anything less than 
the absolute ownership. On the contrary, in the various cases 
in which the expressions mohiimri istemrari, istemrari 
'niokui'ari, have been weighed and examined with a view to see 
whether an absolute interest Avas conferred or not, it seems to 
have been taken for certain that, if only the words naslan had 
naslan had been added, there would have been an end to the 
argument, because an absolute interest would have been clearly 
conferred. Their Lordships think that the insertion of those 
words in the would be conclusive in itself; but, look-,
ingat the expressed objects of the mzinam<^, they would come to 
the same conclusion even if words of a less peremptory character 
had been used. It was for the purpose of settling a dispute 
which had been going on for several years about the proprietary 
right to the ta^k Sarora, and it was agreed that the vVhole dis
pute should be set at rest. The dispute, was not as to main
tenance, it -was not as to a temporary interest, but it was as to 
the proprietary right. That is the dispute to be set at rest; and 
when' their ' Lordships find that such a dispute is set at rest by a
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division of the estate to hold good for ever, and that not a 'vvord 
is introduced which of its own. force imports loss than an absolute 
ownership, they find it impossible to doubt that i,he truo 
intention of the parties was to give to all alike the same amount 
of interest in the shares conccded to them, vis., that absolute 
ownersliip which each was claiming for himself in the whole or 
part of the property.

On those grounds their Lordships agree with the decision of 
the Courts below, though not for the same reasons, and the re
sult is that the appeal will be dismissed.

Their Lordships will humbly advise Her Majesty in accordance 
with that opinion, and the appellant must pay the costs of "Xh®- 
appeal.,

Ap^peal dismissed %vith costs. 
Solicitors for the appellant; Messrs. Waikins <& Latley.
Solicitors for the respondent: Messrs. T. L. Wilson tfi' Co. 
c. s.

■p. G.’* 
1886 

Deeemier 15,

AM A.N AT B I B I  ( P l a i o t i f f )  v . L A C H M A N  P E R S A D  a n d  o'nusRti 
(D e fe n d a n ts .)

[Oa appeal from the Court of tlie Judicial Commissioner of Oudh.] 
Specifio Belief Act (I  of 1877), 8. Zl~ReollfieiUion of instrument,

A mortgagor allaged that a sum in oxoess of Ids debt to tho morbgttgoo 
had been inserted in the instrument; but, on tho facts, there buinjf no rea
son to suppose that there was any fraud or deeoit on tho part o£ tho mort- 
gageo, or that there was any mutual mistake of tho parties as to tho amount 
stated as that for which tho security was given, a suit, imdor s. 31 of Act' 
I of 1877 {the Specific Relief Act) to have tho instrument rectiiiod was 
held to have been rightly dismissed.

A ppeal from a docroc (10th March, 1881) of the Judicial Com
missioner of Oudh, afSrming a docree (5tli August, 1880} of the 
District Judge of Faizabad.

The appellant was the widow of the original plaintiff, Malik 
Hidayat Hussain, who died while these proceedings were ponding, 
and who was talukdar of an estate, named Samanpur, in tho B'aizabad 
District. The respondents ivere bankers of Faizabad, to ■whom

. F r e e e n l ; Lord Houutnisi!, Sui B. Peacock, and Sjr E. Couch.


