
1Q04. Sta^leij, KnigU, Chief Jtisiico, and Mr. Justice SurJciit.
March 21, NATHU RAM and othebs (P i ,aintx]?i s ) «. KALIAN DAS and
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Jurisdiction--Oom;pei8uce o f Court having jwrisMction to Itear a suit to 
decide every question arising in ilia suit "Limitation,

Wliere a Court is competent to bear a particular suit it  is eompetont to 
decide every question wletlier of limitatfon or any otlier matter arising 
in the suit. If it decides sucli question wrongly, it  does not thereby lose 
its jurisdiction, and its decree, though possibly wrong, is not a nullity. The 
decree is a perfectly good decree until reversed in some manner provided 
by law. MaUarjtin v- Narhari (1) and Casion v, Caston (2) referred to.

T h e  facts of this case are fully stated in the judgm ent of 
the Court.

Babu Jogindro N ath  Ghaudhri, Pandit S u n d a r Led and 

Pandit Moti Lai N ehru, for the appellants.
Mr. Abdul M ajid, Babu D urga Gharan B a n erji and Pandit 

Baldeo R am , for the respondents.

S t a n l e y ,  C.J., and B u e k it t , J.— This is an appeal fro m  

an appellate decree of the District Judge of A ligarh  by which 

he reversed a decree of the Additional Subordinate Judge of 

that district passed in favour of the appellant, the plaintiff in 

the suit.

The suit arose out of the following oircumstanGes -

One Nauhar mortgaged on March 21st, 1871, his interest 

(amounting to one-third) in maiizas Beohepur and Chalasni 

to secure the sum of Es. 3,000 with interest. The mortgagee 

was one G-umani, whose representatives are the respondents 

here. The mortgage was simple originally, but contained a 

provision that in certain even.tualities it was to become usufruc

tuary and possession was to he given to the mortgagee. In  

accordance with that provision the mortgagee was under 

a decree of Court put into possession of the property on Febru

ary 4th, 1880.

Previously, on February 28th, 1873, Nauhar had mortgaged 
his equity o f  redemption (of his share) in  mauza Beohepur to 

one Dwarka Das, whose sons are the plaintiffs appellants here*

* Second Appeal Kp. 171 of 1902, from a decree of H. D, Q-riffin, Esq., 
District Judge of Aligarh, dated the 7th of January, 1902, reversing a decree 
of Mauivi Maula Bakhsh, Additional Subordinate Judge of Aliirarh, dated the 
2Sth of June 1901. ® '

(1) (1900) I. L. E., ^5 Bom̂ j 337, (2) (1899) I. L. R., 2Si All., 270.
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In  August; 1880, Dwarka Das instituted a suit on his mort- i 9ui 

gage of February 1873, and on a confession of judgment by NiiroT 

his mortgagor obtained a decree on September 15th, ISSO, for 

sale of the property, • and also a personal decree against his Kahas 

debtor. I t  is admitted that the prior mortgagee, Gumani, was 

not a party to the suit, as wasy we understand, the almost invari

able practice before the Transfer of Property A ct (No. l Y  of 

1882) was passed. In  execution of that decree the mortgagor’s 

interest in  the one-third of Bechepur was sold, subject to Guma- 

n i’s prior incumbrance, and was purchased by the plaintiff mort

gagee Dwarka. But as the proceeds o f the sale of the mortga

gor's interest in  Bechepur was not sufficient to discharge the 

amount due on the mortgage, Dfl’-arka, in execution of the 

personal decree against his mortgagor, attached the latter’s equity 
o f redemption (of his share) in mauza Chalasni and him self 

purchased it at auction on June 7th, 1884, and got formal 

possession from the Court. The present suit has been instituted 

by his sons against the sous and other representatives of 

Gumani for redemption of Nauhar’s one-third interest in the 

mortgage of March 21st, 1871. The learned Additional Subor

dinate Judge gave the plaintiffs a decree for possession without 

m aking any payment to the prior incumbrancer. H e found 

that the amount of the mortgage debt attributable to Chalasni 

had been satisfied by the usufruct. On appeal to the District 

Judge that decree was reversed and the suit was dismissed.

Hence this appeal by the plaintiffs.

The learned District Judge gave effect to a plea raised by 

the defendants which the Court o f first instance had overruled.

That Ccrart describes the plea in the following words ;—

“  I t  is objected by the defendants that at the time D w arka 

Das instituted his suit and the confession decree of the 15th 

of September; 1880, was passed, the personal retnedy against 

Nauhar Singh had become barred b y time, and therefore no 

sale oould have been held in execution o f a decree which, so far 

as it  was a money decree, was not a legal and proper decree.’^

The lim itation rule referred to is that to bfe found in. article 

116 o f the second schedule to the Lim itation A ct of 1877. The 

conteiition was that under that article a suit for the personal
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1904 remedy was barred in Angiist, 1880. This objection ’was OTer-

~  ruled by fclie learned Additional Subordinate Judge, who
JNATaU .

Eam remarked— “ assumirig that the defendants can question the vali-

Kat.ta-w dity of the decree of the 15fch September, 1880; they have not pro-

duced a tittle of evidence to support the conteation.’  ̂ A n d  again 

— I f  he (i.e., mortgagor) and Dvfarka Das acted in concert to 

defraud the mortgagee, the fraud must be proved, but it  has not 

been attempted to be proved.’’ In  the first clause o f his memoran

dum of appeal against the decree of the Courb of first instance 

the defendant appellant Kalian Das alleges as follows :— There 

is proof on the record that Bw arka Das instituted this suit 

against Nauhar Singh ,on his mortgage-deed after six years and 

obtained a confession decree on the I5th of September, 1880. 

That decree could not legally have been passed against the 

person of Nauhar Singh, nor were the appellant and his ancestors 

a party thereto.”  This shows that the matter of which the 

appellant complained was that the Court which passed the decree 

of September 15tb., 1880, had acted wrongly and illegally in 

giving a decree for a ti me-barred claim. No allegation o f  fra u d  
or o f collusion was made against Dwarka Das or Nauhar Singh. 

The Court alone is blamed for having acted illegally . This 

objection found favour in the eyes of the learned District 

Judge, who overruled the decision of the Court of first instance 

and laid down in very peremptory and positive terms the law 

.on this question as be conceived it to be, but did not cite any 

authority in support of his opinion. After finding that the 

decree of September 15th, 1880, was passed more than, six years 

from the date of Dwarka Das’ mortgage of the 28th of Febru- 

ary  ̂ 1873 (which no doubt is true) the learned Judge proceeds 

to hold that on the date of the decree the Court which gave it 

was not competent to pass a personal decree against Nauhar 

Singh, the relief against Nauhar Singh personally" being barred 

by six years’ limitation. The decree was, it may be noted, a 

consent decree, but a judgment-debtor’s name cannot give a 

Court jurisdiction to pass a decree which i& bai'red bv lim ita

tion. Under the "circumstances it  was unnecessary for appel

lant to go further and plead that the decree had been obtained 

by fraud.’  ̂ allegation’ of fraud had been mad^
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anywhere.) “  H e bad made out a prvm d  facie  case that the 1904 

decree was invalid .”  Then, after stating that the respondents '—  

had failed to prove any circumstances -vvhich would validate Kam 

the personal decree, the learned Judge pi’oceeds :— It  must kaeian 
be presiTmed that Dwarka Das had knowledge of the fact that 

the personal decree was invalid. The personal decree being 

invalid, the execution of praoeedings taken under it, including 

the purchase by Dwarka Das of the mortgagor's rights and 

interests in mauza Chalasni, are a nullity.’’

This exposition of the law is in our opinion wholly wrong 

from beginning to end. I t  is a mere travesty of the law as 

declared by their Lordships o f the P riv y  Council and by this 

Court. According to the learned Judge, i f  a Court competent 

to hear a suit instituted before it decides that suit wrongly on 

a question of limitation by g iving a decree in favour o f the 

plaintiff, instead of dismissing the claim as time barred, such 

decree (though unreversed and final) is a "  nullity,^’ the 

Court which passed it “ not being c o m p e te n tto  pass such a 

decree. Apparently the learned Judge would distinguish 

between the competency of a Court to hear a suit and its com

petency to pass a decree in that suit which the learned Judge 

m ight consider to be a wrong d.ecree. The Court according to 

him has jurisdiction to decide rightly  a question o f (e.g.) lim i

tation, but i f  it  decide w rongly, the decree is a nullity, that is 

to say, a Court which decides such a question wrongly loses its 

jurisdiction. Carried to the legitimate consequences, the result 

o f this proposition is that a Court which decides wrongly any 

question raised in  a suit before it  loses its jurisdiction. There 

is no reason why the proposition should be confined to a ques

tion of limitation only. W e  are unable to appreciate this dis

tinction. I f  a Court is competent to hear and to decide a suit, 

it is competent to decide it wrongly as w ell as rightly, and as 

long as the decision stands unreversed by a higher tribunal on 

appeal.it is a valid  and binding decree.

In  the case of M aVm rjun  v. N arhctri (1 ), where it was 

contended that certain execution proceedings were a nullity, 

where the execution Court had served notice o f the proceedings 

(1)2(1900) I. L. E., 25 Bom „ 837.
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D a s .

1904 on the wroDg person, and on his objection, had wrongly decided

that he was the right person, their Lordships o f the P r iv y  

Eam Council, at page 347, observed that in so doing the Court was

exercising its jurisdiction. I t  made a sad mistake, it  is true; 

hut a  Court has ju r isd ic tio n  to decide wrong as w ell as right. 

I f  it decides wrong, the wronged party can only take the course 

prescribed by law for setting matters right, and if  that course 

is not taken the decision, however wrong, cannot be disturbed.” 

In  their commentary on the Law  of Evidence, Messrs. Am eer 

AH and 'Woodrooffe (p. 379, 2nd edition) state the law to be 

that the “  competency o f a Court does not depend on whether 

a point which it decides has been raised or argued by party or 

by counsel. I t  cannot be said that wherever a decision is 

wrong in law or violates a rule of procedure the Court must be 

held incompetent to deliver it. I t  has never been and could 

not be held that a Court which erroneously decrees a suit which 

it should have dismissed as time-barred or barred by the rule 

of m  acts without jarisdiction and is not competent

to deliver its decree.”  The above statement of the law  is in  

the main founded on* the elaborate judgment o£ the late Chief 

Justice Sir Arthur Strachey in the case of Gaston v . Gaston (1). 

In that case it was contended that a decree absolute of n u llity  

of marriage pronounced by the H igh  Court was null and void 

because it  was pronounced before six months had elapsed from 

the date of the decree of the District Judge (Judicial Commis

sioner o f Oiidh) which it confirmed. This contention was 

based on the wording of section 17 of the Indian D ivorce Act, 

Ko. l Y  of 1869. A t page 280 o f the report the learned Chief 

Justice observed:— L et us suppose that at the hearing the 

petitioner or the respondent has formally taken the objection 

that an adjournment was necessary as under the provisions of 

section 17, the decree could not be confirmed until the six 

months’ period had expired. Suppose further that after fu ll 

argument on the point the H igh Court had taken a view of 

section 17 different from that in the Bombay case, and had con

firmed the decree o f the Judicial Commissioner accordingly. 

In  such a case surely the Court would not only b e . competent 

' (1) (1899) I. L, R„ 22 All., 270,
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but bound to decide tlie question thus raised and argued. I f  1904

competent to consider and decide the question, it  cannot be 

supposed that the Court was competent to deaide it  in one Ram

particular way only. This shows that even i f  the decision Kaiiak

were erroneous or irregular the Court was nevertheless com- 

petent to deliver it.”  Several other passages from the same 

judgment to the sapie effect might be cited. The principle 

which they all lay down is that once the competency o f a Court 

to hear and decide a suit is adm itted that Court is competent 

to decide all questions of law or of fact which may arise in it.

The rule stated by the learned D istrict Judge in the case we 

are now considering practically lays down that a Court competent 
to hear and decide a suit is competent only as long as it decides a 

question such as limitation rightly, but has no jurisdiction to 

decide that question wrongly, and i f  it do decide wrongly the 

decree is a nu llity. That such is not a correct expositioa o f the 

law is abundantly shown by the cases we have cited above.

The way in  which the respondents could successfully attack 

the decree of September I5th, 1880, was under section 144 of 

the Evidence Act, by showing that that decree had been “  d eli

vered by a Court not competent to deliver it, or was obtained by 

fraud or collusion.”  Adm ittedly that decree was made by a 

Court which w'as competent to hear the suit, and was therefore, 

in  our opinion, “  competent ”  to decide every question, whether 

lim itation or any other matter, arising in the suit, and whether 

raised by party or counsel. I f  it  did decide such a question 

wrongly, it  did not thereby lose its jurisdiction, and its decree 

— though possibly wrong— is not a nullity. The decree is a 

perfectly good decree until reversed in  the manner pointed out 

by their Lordships of the P r iv y  Council in  the case cited above.

As to fraud or  collusion, it  is sufficient to say that, as pointed 

out by the learned D istrict Judge, no allegations either of fraud 

or of collusion were made by the defendants.

For the above reasons we are o f opinion that the decision of 

the District Judge is wholly wrong. W e set it aside with costs, 

and restore the decree of the Court of first instance in favour of 

the plaintiff-appellant.

A ppeal decreed,
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