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matbers Jeading up to the application for insolvency, and would
not exclude any act of bad faith by which he had incurred a
then subsisting liability to any of his creditors”” As the
liability in respect of which the appellant got his decree against
the respondent was a liability which arose out of an act of bad
faith, the respondent’s case comes within clause (d) of section
851, and he should not have been declared an insolvent. We
accordingly allow the appesl, and, setting aside the order of the
Court below, dismiss the respondent’s application for a declara-
tion of inselvency with costs in both Courts.

Appeal deereed.

Before Mr. Justice Knox and Mr Justice Aikman.
RAM CHANDAR SINGH axp AvoreEER (Praivtiry) ». TOHFAH BHARTI
DEFENDANT).®
Aet No. XV of 1877 (Indien Limitation det), schedule IT, article 97— Limita-
ton—Suit on covenant in sale deed for repayment of congideration money

i event of vendee baing disposesssed—Terminus o guo,

The plaiutifts, vendees of imwmovable property, sued npon a covenant in
their sale deed to recover the consideration money paid by them alleging that
certiin persons had obtained, as co-sharers in the property sold, 2 decrce
against them for possession on the Isf of Octoher 1894 and had actually

dispossessed them on the 18th of April 189S, The suit was filed on the 1sb of
Mareh 1801,

Zeld that on the cause of action stated in the plaint the suit was within
time. Bul Chand v. Parmanand (1) distinguished,

On the 28th of Augnst 1391 the defendant sold to the
plaintiffs certain land for a consideration of Rs. 251. It was
stipulated in the sale deed that “if for any reason the whole
or part of the property sold pass out of the possession of the
vendees, and if anyone shonld comé forward as my co-sharer
or partner and claim the property sold, I shall be liable for it
and the vendees shall have nothing to do with it. I shall pay
to the vendees the whole of the sale consideration with interest
at Re. 1 per cent. per mensem {rom the date of the execution
of the sale deed.” A suit was brought by Budha Bharti and

* Second Appeal No, 1074 of 1901 from a decree of Munshi Achal Behari,
Extra Additionsl Subordinate Judge of Aligarh, dated the 155h of July 1901,

confirming n deerce of Bibu Hira Lal, Mansif of Buolandshabr, dited thé 31st
of Many 1901,

(1) Weekly Notes, 1901, p. 24.,
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obhers, co-sharers of the vendor in the property sold, for dispos-
session of the plaintiffs and eancelment of the rale deed, and
they oblained a deerce in appeal from the Additional Suordi-
nate Judge of Mesrut on the Ist of Ostober 1894  The
plaintiffs alleged that in cxecution of this decroc they had
heen dispossessed of the property purchased by them om the
18th of April 1898, and they claimed a refund of the rele
consideration, with interest as stipulated in the sale deed, in all
Rs. 537-2. The suit was filed on the 1st of March 1001,

The Court of first instance (Munsif of DBulandshahr)
dismissed the suit as barred by limitation, holding that the
canse of action arose on the Ist of October 150, when the
decree cancelling the sale deed was passed, and that cither
article 97 or article 62 of the Indian Limitation Ant applied.
On a gimilar ground the plaintiffs’ appeal to the Xxtra Addi-
tional Subordinate Judge of Aligarh was dismissed.

The plaintifls thereupon appealed to the High Court.

Mr. G. W. Dillun, for the appellants,

Dr. Sutish Chundra Bunerji, for the respondent.

Krox and Aixman, JJ.— This case muzt go Dask. It
appears that on the 28th of Angust 1891, the predecessor in
interest of the present responlents sold certain property to the
appellants, The sale deed recites that the veudor had put the
vendees into possession like himself ; that is, we understand,
int such possession as he himself had. It further contains a
covenant between the parties, that if ny one should come
forward as co-sharer or partner and ‘claim the property rold,
the vendor shall be liable for it and the vendees would have
nothing to do with, and also, if for any reason the whole
or purt of the property sold should pass out of the possos~
sion of the vendees, the vendor should pay to the vendees
the whole amount of the sale consideration. Certain co-sharers
did bring a suit for possession of the property solil torthe appel-
lants and got a decrec on the 1st October 1894, The appel- .
lant< case is that that decree was put into exccution, and
that-they were dispossessed from the properly sold on the 18th
of April 1893. They brought their suit within three years from
that date, and claim a refund of the consideration money under
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the covenant contained in the sale deed. Both the Courts
below have held that article 97 of the Indian Limitation Act is
the article which governs the suit, and have thrown out the suit
as time barred, on the ground that it was not brought within
three years from the date of the decree. This is what we
uaderstand the lower appellate Court to mean when it says that
“limitation begins to run from the date of the failure of
consideration.” The lower appellate Court considers that the
case of Bul Chand v. Parmanand (1) is a case of the same
kind as the one which it was then deciding. That case was
case of a very different nature. The vendees in that case had
sued for possession of the property, which they admitted they
never obtained. In the present case the suit is brought on the
covenant contained in the sale deed whereby the vendor con-
tracted to reconp the vendees in the event of disturbance of
possession. The cause of action, therefore, did not arise until
possession was disturbed. The lower appellate Court took
upon itself to say that E;he appellants had never acquired actual
possession of the property, which was joint. The Court thereby
seb up a case for the respondents which was entirely opposed
to the pleadings. The case in the pleadings was that the
plaintiffs were still in possession of the disputed land and had
never been ousted therefrom. We decide no question as to
whether possession has or has mot been disturbed. All we
decide is that the suit as brought was within time.

We set aside the decree of the Courts below and we remand
the case through the lower appellate Court to the Court of first
instance with directions that it be re-admitted in the register
of pending suits and disposed of on the merits, Costs here
and hitherto to abide the event.

Appeal decreed and cause remanded.
(1) Weekly Notes, 1801, p. 24,
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