
matters leading up to the application for insolvency, and would 1904
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not exclude any act of bad faith by which he had incurred a oata Din 
then subsisting liability to any of his creditors.”  As the hjr '̂Lai. 
liability in respect of which the appellant got his decree against 

the respondent was a liab ility  which arose out of an act o f bad 

faith, the reŝ :)on dent’s case comes w ithin clause {cl) of section 

351, and he should not have been declared an insolvent. We 

accordingly allow the appeal, and, setting â îde the order o f the 

Court below, dismiss the respondent’s application for a declara­

tion of insolvency with costs in both Courts.

A f f m l  decreed.

Before Mr. Justice Knn-x atid Mr Justice AiJcman. 1904.
RAM CHANDAR SINGH a n d  a h o t h e e  ( P i A i N T i r s )  ®. TOHFAH BHARTI

D e p e n d a n t ) .*

Act Wo. X V  of 1877 {Jndian Limitation Act), schedule IT, article 97-—Limita­
tion—Suit on covenant in sale deed for repayment o f consideration money 
in event o f vendee heing dispossessed—Termimcs a quo.
Tile plaiutiffs, veudues of immovable properby, sued upon a covenaat. in 

their sale deed to recover tlie consideriition imoaey paid by tlieiii alleging that 
certiin persons bad obtainod, as co-sharers in the property sold, a decree 
against them for possession on the 1st of Octohev IS94 and had actually 
dispossessed them on the IStli of April 1898. The snit \ras filed on the 1st of 
MiuHih 1901.

Seld  that on the cause of action stated in the plaint the suit was within 
time?. JBiil CJiand v. Farmanand (1) distinguished.

On t!ie 2Sth of August 1S91 the defendant sold to tlie 

plaintiffs certain land for a consideration of Es. 251. I t  wa® 

stipulated in the sale deed that i f  for any reason the whole 

or part of the property sold pass out of the possession of tho 

vendees, and i f  anyone should come forward as my co-sharer 

or partner and claim the property sold, I  shall be liable for it 

and the vendees shall have nothing to do w ith it. I  shall pay 

to the vendee? the whole o f the sale consideration w ith interest 

at lie. 1 |)cr cent, per mensem from the date o f the execution 

of the sale deed.’  ̂ A  suit wa  ̂ brought by Biidhu Bharfci and

* Second Appeal No. 1074 of 1901 from a decree of Mmishi Achal Bekari,
Exfei'a Aflditioiii! Subordinate Judge of Aligarh, dated the ISth of July 1901, 
confirming a decree of Eihu Hira Lil, Miinaif of Bulandshahr, dited the 31st 
of May 3901.

(1) Weelcly Notes, 190J, p. 24..
4G
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1034. oUiorSj cO"Slmrcrr-) of tUe vendor in tlie property boIcÎ  for dispos- 

pepsion of the pinintiffs and oancelinent of the Fale deed, find 

they obtained a decree in appeal from the Additional Snbordi- 

nate Judge of Mearut on the 1st o f Ootoher 1894. The 

plaintiffs alleged that in execution of this docroc they ]iad 

])een dispossessed of the property piircha- îed by thera on the 

18th of April 1898, and they claimed n refund of the pale 

considerationj with interest as stipulated in the sale deed, in all 

Rg. 637-2. The suit was filed on the 1st of March 1901.

The Court of first instance (Mnnsif of B'llandsliahr) 

dismissed the suit as barred by limitatioiQ, holding that the 

cause of action arose on the 1st of October 189 !;, when the 

decree cancelling the pale deed was passed, and that cither 

article 97 or article 02 of the Indian Limitation A^t applied. 

On a similar ground the plaintiifs^ appeal to the E xtra  A ddi- 

tional Subordinate Judge of Aligarh was dismis=!od.

The plaintiffs thereupon appealed to the H igh Court.

Mr. G. W. Dillon, for the appellants.

Dr. Satish Ghandra B a n erji, for the respondent.

K n o x  and Aikma^n, JJ. —  This case must go ba?Jc. I t  

appeal’s that ou the 2Sth of August 1891, the predecessor in 

interest of the present responlents sold certain property to the 

appellants. The sale deed recites that the vendor had put the 

vendees into possession like himself - that is, we under,4and,, 

into such possession as he himself had. It further contains a 

covenant between the parties, that i f  ny one should come 

forward as co-sharer or partner and 'claim the property sold  ̂

the vendor shall be liable for it and the veodees would have 

nothing to do with, and also, i f  for any reason the wholo 

or part of the property sold should jiass out o f Die ])0ssgs-  
sion of the vendee'’', the vendor should pay to the vendees, 

the whole amount of the sale consideration. Certain co-sharor.-j 

did bring a suit for possession of the property sold toHhe appel­

lants and got a decrec on the 1st October 189-i. The appel- 

lant-̂  ̂ case is that that decree was put into execntioii, and 

that-they were dispossessed from the property sold on the ISth 

o f A pril 1893. They^brought their suit within three years from 

that date, and claim a refund of the consideration money under
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the oovenant contained in the sale deed, Both the Courts 

below have held that article 97 of the Indian Limitation A ct is ‘ 

the article which governs the suit, and have thrown out the suit 

as time barred^ on the ground that it  was not brought within 

three years from the date o f the decree. This is what we 

uaderstand the lower appellate Court to mean when it  says that 

“  limitation begins to run from the date of the failure o f 

confeideration.^  ̂ The lower appellate Court considers that the 

case of B ui Chand  v. P a rm a n a n d  (1) is a case of the same 

kind as the one which it was then deciding. That case was a 

case of a very different nature. The vendees in that case had 

sued for possession o f the property, which they admitted they 

never obtained. In  the present case the suit is brought on the 

covenant contained in the sale deed whereby the vendor con­

tracted to recoup the vendees in the event of disturbance of 

possession. The cause of action, therefore, d id  not arise until 

possession was disturbed. The lower appellate Court took 

upon itse lf to say that the appellants had never acquired actual 

possession of the property, which was joint. The Court thereby 

set up a case for the respondents which was entirely opposed 

to the pleading's. The case in the pleadings was that the 

plaintiffs were still in possession of the disputed land and had 

never been ousted therefrom. W e decide no question as to 

whether possession has or has not been disturbed. AH we 

decide is that the suit as brought was within time.

W e set aside the decree of the Courts below and we remand 

the case through the lower appellate Court to the Court o f first 

instance with directions that it  be re-admitted in the register 

of pending suits and disposed of on the merits. Costs here 

and hitherto to abide the event.

A ppeal decreed a n d  cause rem anded.
(1) WeeHy Notes, 1901, p. 24.
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