VOL. XXVI.] ALLAHABAD SERIES, 517

an order passed under section 476. But from the very words
used by the Assistant Collector it is evident that his intention
was, and that he did make in writing an allegation to the Collec-
tor of the District, with a view to the Collector taking action
under the Code of Criminal Procedure, that Sundar Sarup had
committed an offence under section 193 of the Indian Penal
Code. The Collector of the District is also Magistrate of the
District. As Magistrate of the District he considered this
allegation and he acted uponit. Is his action to be taken as
being without jurisdiction, because when it was addressed to
him as Collector he took action upon it as Magistrate? If
he had taken action upon it as the Collector this Court could
not have considered the order in revision (see In the maiter
of the petition of Bhup Kunwar, Weekly Notes, 1804, p. 15),
but he took action upon it as Magistrate; and in revision
I prefer to follow the principles laid down in In the matter
of the petition of Alomdar Husain (1), and decline to
interfere, merely because, for after all it only amounts to
this, the Magistrate of the District was in the proceeding of
the Assistant Collector described as Collector of the District.
Ifthe Assistant Collector in his proceedings had directed that
the record of the case be laid before the District Magistrate,
there is no question that the District Magistrate being a
Magistrate of the first class would have had jurisdiction to pass
the order he did in spite of the otherwise imperfect and
slovenly termsin which the order was couched. I dismiss the
application.

Application dismissed.

APPELLATE CIVIL.

Bafore Mr, Justice Blair and Mr, Juslica Banerss.
GAYA DIN (DomEE-EOLDER) ». HIRA LAL (ArpricaNm).
Cinsl Procedure Code, section 35L(d )—Insolvancy— Any other act of
bad faith>
One H. L. being the servant of & trading firm misapplied moneys of the
firm, The firm obtained a decree against him for the refund of some nine

* First Appeal No, 86 of 1903 from an owler of T. C, Pigott, Esq,
Distriot Judge of Moradabad, datod the 30th of May 1908,

(1) (1901) I L, R, 28 All,, 249,
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hundred and odd rupees, and in execubion thereof cansed H. L, to be arrested.
H, L. filed & petition praying for & declaration of insolvency.

Held that tbe application must £ail, the misappropriation by H. L. of
the money of his employsrs, amounting to an act of bud faith regarding the
matter of the application within the meaning of scction 351 of the Code of
Civil Procedure, clause (d). Gopal Das v. Bilari Lul (1) followed.,

THIs was an appeal by the sole creditor from an order of the
District Judge of Moradabad granting the application of one
Hira Lal to be declared an insolvent. Hira Lal had been a
clerk in the firm of which the appellant was the head. He was
dismissed from his employment and prosecuted for embezzlement
of money belonging to the firm, but in this case he was discharg-
ed, Gaya Din, the head of the firm, then sued him in the
Munsit’s Court on certain entries in ‘the firm’s account books
and got a decree for some nine hundred and forty rupees. On
being arrested in execution of this decree, Hira Lal filed an
application to be declared an insolvent. The granting of this
application was opposed by Gaya Din, but unsuccessfully, and
he accordingly appealed to the High Court.

Babu Durga Charan Banerji, lor the appellant.

Pandit Sunder Lal and Pandit Baldeo Bum Dave, for the
respondent, '

Brair and Bawgrst, JJ.—This is an appeal from an order
declaring the respondent an insolvent, The appellant is«the
only creditor of the respondent. It ai)pears that the respondent
was employed in the firm of the appellant and was charged with
having embezzled money belonging to the appellant. Itis in
respect of the amonnt so embezzled that the appellant obtained
the decree in execution of which he caused the respondent to be
arvested. It is contended before us that the embezzlement was
an ach of bad faith within the meaning of clause (d) of section
351 of the Civil Procedure Code, and that consequently the
respondent is not entitled to be declared an insolvent, Thig
contention is borne out by the ruling of the Full Bendh in Gopal
Das v. Bikari Lal. (1). In that case it was held that the words
“any other act of bad faith” mentioned in clause (d) mean
“any act of bad faith not before mentioned in section 351
which bears directly” upon the conduct of the debtor in the

- (1) (1893) I, L. B, 17 AlL, 3218,
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matbers Jeading up to the application for insolvency, and would
not exclude any act of bad faith by which he had incurred a
then subsisting liability to any of his creditors”” As the
liability in respect of which the appellant got his decree against
the respondent was a liability which arose out of an act of bad
faith, the respondent’s case comes within clause (d) of section
851, and he should not have been declared an insolvent. We
accordingly allow the appesl, and, setting aside the order of the
Court below, dismiss the respondent’s application for a declara-
tion of inselvency with costs in both Courts.

Appeal deereed.

Before Mr. Justice Knox and Mr Justice Aikman.
RAM CHANDAR SINGH axp AvoreEER (Praivtiry) ». TOHFAH BHARTI
DEFENDANT).®
Aet No. XV of 1877 (Indien Limitation det), schedule IT, article 97— Limita-
ton—Suit on covenant in sale deed for repayment of congideration money

i event of vendee baing disposesssed—Terminus o guo,

The plaiutifts, vendees of imwmovable property, sued npon a covenant in
their sale deed to recover the consideration money paid by them alleging that
certiin persons had obtained, as co-sharers in the property sold, 2 decrce
against them for possession on the Isf of Octoher 1894 and had actually

dispossessed them on the 18th of April 189S, The suit was filed on the 1sb of
Mareh 1801,

Zeld that on the cause of action stated in the plaint the suit was within
time. Bul Chand v. Parmanand (1) distinguished,

On the 28th of Augnst 1391 the defendant sold to the
plaintiffs certain land for a consideration of Rs. 251. It was
stipulated in the sale deed that “if for any reason the whole
or part of the property sold pass out of the possession of the
vendees, and if anyone shonld comé forward as my co-sharer
or partner and claim the property sold, I shall be liable for it
and the vendees shall have nothing to do with it. I shall pay
to the vendees the whole of the sale consideration with interest
at Re. 1 per cent. per mensem {rom the date of the execution
of the sale deed.” A suit was brought by Budha Bharti and

* Second Appeal No, 1074 of 1901 from a decree of Munshi Achal Behari,
Extra Additionsl Subordinate Judge of Aligarh, dated the 155h of July 1901,

confirming n deerce of Bibu Hira Lal, Mansif of Buolandshabr, dited thé 31st
of Many 1901,

(1) Weekly Notes, 1901, p. 24.,
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