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an order passed under section 476. But from the very words 

used by the Assistant Collector it is evident that his intention 

was, and that he did make in writing an allegation to the Collec

tor o f the District, w ith a view  to the Collector taking action 

under the Code of Crim inal Procedure, that Siindar Samp had 

committed an offence under section 193 o f the Indian Penal 

Code. The Collector o f the D istrict is also Magistrate o f the 

District. A s Magistrate of the District he considered this 

allegation and he acted upon i t  Is  his action to be taken as 

being without jurisdiction, becausc when it was addressed to 

him as Collector he took action upon ifc as M agistrate? I f  

he had taken action upon it as the Collector this Court could 

not have considered the order in revision (see In  the m atter  
o f  the p e titio n  of B hup K u n w a r ,  "Weekly I^otes, 1904, p. 15), 

but he took action upon it as M agistrate ; and in  revision 

I  prefer to follow the principles laid down i n I n  the m atter  
o f  the p e titio n  o f A la m d a r H u sa in  (1), and decline to 

interfere, merely because, for after a ll  it only amounts to 

this, the Magistrate of the District was in the proceeding of 

the Assistant Collector described as Collector of the District. 

I f  the Assistant Collector in his proceedings had directed that 

the record o f the case be laid before the District Magistrate, 

there is no question that the District Magistrate being a 

Magistrate of the first class would have had jurisdiction to pass 

the order he did in spite of the otherwise imperfect and 

slovenly terms in which the order was couched. I  dismiss the 

application.

A pplica tion  dism issed.

APPELLATE CIVIL.
Sefote Mr. JusUce Blair and Mr. Justice JBanerJi.

GAYA DIN (D bc b b b -h o IiDe s )  ®. HIEA LAL (Ap p l io a n t ).®

Civil Frocedwre Code, section —Insolvency—'“ Any other act of
lad faith!’

One H. L. being the servant of a trading firm misapplied moneys of the 
ftrm, The firm obtained a decree against him for the refund of some nine

* Jirst Appeal No. 86 of 190? from an oisier of T, C. Pigottj Ssq., 
District Judge of Moradabad, dated the 30th of May 1903,
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1904 hundred and odd rupees, and in execution tbereof caused H. L. to be arrested.
—— — —  EC. L, filed a petition praying for a declaration of insolvency.
Q-AYA Dim- application must fail, the misappropriation by H. L. of
Hiba'lab money of liis employers, amounting to an act of bad faith regarding the

matter of the application within the meaning of section 351 of the Code of 
Civil Procedure, clause (d j. Qo^al JDas v. £iJiari Lai (1) followed.

T h is  was an appeal by the sole creditor from an order of the 

District Jadge of Moradabad granting the application of one 
Hira Lai to be declared an insolvent. H ira L ai had been a 

clerk in the firm of which the appellant was fche head. He was 

dismissed from his employment and prosecuted for embezzlement 

of money belonging to the firm, but in this case he was discharg

ed. Gaya Din  ̂ the head of the firm, then sued him in the 

M unsifs Court on certain entries in ‘the firm’s account bookB 

and got a decree for some nine hundred and forty rupees. On 

being arrested in execution of this decree, Hira L ai filed an 

application to be declared an insolvent. The granting o f this 

application was opposed by Gaya Din, but unsuccessfully, and 

he accordingly appealed to the H igh  Courfc.

Babu B u rga Gharan Bobmrjij lor the appellant.

Pandit Bu>ndar Lai and Pandit Baldeo Mam D ave, for the 

respondent.

JBiiAIE and B an b eji, JJ.— This is an appeal from an order 

declaring the respondent an insolvent. The appellant isHhe 

only creditor of the respondent. I t  appears that the respondent 

was employed in the firm of the appellant and was charged with 

having embezzled money belonging to the appellant. I t  is in 

respect of the amount so embezzled that the appellant obtained 
the decree in execution of which he caused the respondent to be 

arrested. I t  is contended before us that the embezzlement was 

an act of bad faith within the meaning of clause (d)  o f section 

351 of the Civil Procedure Code, and that consequently the 

respondent is not entitled to be declared an insolvent. This 

contention is borne out by the ruling of the J?ali BencTi in Qopal 
D as  V. B ih a r i  L a i. (1). In  that case it  was held that the words 

“ any other act of bad fa ith ”  mentioned in clause {d) mean 

“ any act of bad faith not before mentioned in section 351 
which bears directly" upon the conduct of the debtor in the 

' (1) (1893) I .L .B , l7 A I l ,m
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matters leading up to the application for insolvency, and would 1904
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not exclude any act of bad faith by which he had incurred a oata Din 
then subsisting liability to any of his creditors.”  As the hjr '̂Lai. 
liability in respect of which the appellant got his decree against 

the respondent was a liab ility  which arose out of an act o f bad 

faith, the reŝ :)on dent’s case comes w ithin clause {cl) of section 

351, and he should not have been declared an insolvent. We 

accordingly allow the appeal, and, setting â îde the order o f the 

Court below, dismiss the respondent’s application for a declara

tion of insolvency with costs in both Courts.

A f f m l  decreed.

Before Mr. Justice Knn-x atid Mr Justice AiJcman. 1904.
RAM CHANDAR SINGH a n d  a h o t h e e  ( P i A i N T i r s )  ®. TOHFAH BHARTI

D e p e n d a n t ) .*

Act Wo. X V  of 1877 {Jndian Limitation Act), schedule IT, article 97-—Limita
tion—Suit on covenant in sale deed for repayment o f consideration money 
in event o f vendee heing dispossessed—Termimcs a quo.
Tile plaiutiffs, veudues of immovable properby, sued upon a covenaat. in 

their sale deed to recover tlie consideriition imoaey paid by tlieiii alleging that 
certiin persons bad obtainod, as co-sharers in the property sold, a decree 
against them for possession on the 1st of Octohev IS94 and had actually 
dispossessed them on the IStli of April 1898. The snit \ras filed on the 1st of 
MiuHih 1901.

Seld  that on the cause of action stated in the plaint the suit was within 
time?. JBiil CJiand v. Farmanand (1) distinguished.

On t!ie 2Sth of August 1S91 the defendant sold to tlie 

plaintiffs certain land for a consideration of Es. 251. I t  wa® 

stipulated in the sale deed that i f  for any reason the whole 

or part of the property sold pass out of the possession of tho 

vendees, and i f  anyone should come forward as my co-sharer 

or partner and claim the property sold, I  shall be liable for it 

and the vendees shall have nothing to do w ith it. I  shall pay 

to the vendee? the whole o f the sale consideration w ith interest 

at lie. 1 |)cr cent, per mensem from the date o f the execution 

of the sale deed.’  ̂ A  suit wa  ̂ brought by Biidhu Bharfci and

* Second Appeal No. 1074 of 1901 from a decree of Mmishi Achal Bekari,
Exfei'a Aflditioiii! Subordinate Judge of Aligarh, dated the ISth of July 1901, 
confirming a decree of Eihu Hira Lil, Miinaif of Bulandshahr, dited the 31st 
of May 3901.

(1) Weelcly Notes, 190J, p. 24..
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