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Rs. 1,898-10-6 be substituted therefor. Lastly, hat all items
entered in the specification of property with the exception of
the first item Le struck out. To this extent we allow the
appeal ; quoad wltre it is dismissed. The parties will pay and
receive costs in this Court proportionate to failure and success.
Decree modified.

Before My, Justica Knox and M, Justice Aikman.
MATA AMBEE AxD aNoTHER (DROREE-HOLDIERS) ». SR1 DHAR
(JupGMENT-DEBTOR) %

Act No. IT of 1882 ( Transfer of Property Act), secticns 90, 92 and 93—
Prior and subseguent incumbrancers—Redemption of morigage — Ezecus
iton of* decres.

A puisne mortgagee of certain property sued the ptior mortgagees for
redemption. A decree was passed for vedemption or sale. The plaintiff did
not pay the amount decreed, and the property was sold, but it failed to realize
the amount of the debt and costs due to the prior mortgagees,

Held that the decree, so far ag it affected the puisne mortgages, not
being o personal decree, the prior mortgagees could not recover the balance
of the amount deereed by arrest of the puisne morigagee. Scction 90 of the
Transfer of Property Act, 1882, could not be so construed as to make if
applicable to the present case, Ram Lal v, Sil Chand (1) referred to.

TrHis was an appeal arising out of proceedings in execution
of a decree. The facts are as follows:—Mata Amber and
Sukhdeo were prior mortgagees and Sri Dhar a puisne mortgagee
of the same property. Sri Dhar brought a suit to redeem the
prior mortgage. In this suit he obtained & decree for redemp-
tion upon payment of Rs. 4,577 plus Rs. 699 on account of
costs. The money, however, was not paid by the decree~holder
within the time limited by the decree, and consequently the

.mortgaged property was sold. The sale realized some Rs. 700
less than the amount which had been found due to the prior
mortgagees, This amount the prior mortgagees sought to
recover by means of an application for execution by arrest of
the puisne mortgagee. The: executing Court (Subordinate
Judge of Allahabad) rejected the application, and on appeal by
the prior mortgagees the District Judge agreed with the first

# Second .Appeal No, 1124 of 1902 from a decree of C. Rustomjee, Esq,,
District Judge of Allahabad, dated the 17th September 1902, confirming a
decres of Mr. H, David, Subordinate Judge of Allahabad, dated the 1bth
February 1902, '

(1) (1901) I L. R, 23 4ll, 489,
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Court and confirmed its order. TFrom this order the prior
mortgagees appealed t0 the High Court.

Pandit Buldeo Rem Dave, for the appellants.

The Hon’ble Pandit Madan Mohan Mulaviyae and Munshi
Jung Bahadur Lal, for the re:pondent.

Kxox and Arxyay, JJ.— The appellants to this second
appeal are prior mortgagees. A suit was brought by the
respondent, who is a puisne mortgagee, for redemption of the
prior mortygage. He sought to effect this by payment of
Rs. 2,000. The Cowt found that Rs. 4,577 was dae on account
of principal and that a further sum of Rs. 699 was due by the
plaintiff on account of co=ts. The whole amount thus due was
Rs.5276. A decree was given in terms of section 92 of the
Transfer of Property Act ordering that upon the plaintiff
paying to the defendants or into Court this sum on a day fixed,
the plaintiff was to have redemption of the property, but if
such payment wasnoi made, the property mortgaged was to be
sold. .

The plaintiff failed to pay the sum thus fixed, and on the
application of the appellants the property was sold and realized
some Rs. 700 short of what had been found due to the prior
mortgagee. The appellants now seek to recover the balance by
arrest of the respondent. The Courts below have thrown out
the application, and the appellants come here in second appeal,
The learned vakil who appears for them failed to point out. to
us any words in the deecree ju-tifying the order he asks for.
The only peoalty in the deerece for non-payment of the
mortgage money and costs was a sale of the property, and that
‘bas taken place. There are no words in the decree rendering
the respondent personally lalle. It is a remarkuble circum-
stance that whilst section 93 provides for the sale realizing
more than the amount due. it makes no provi-ion for the
coutingency of the salo realizing less. In a very able and
ingeuious urgument the learned vakil souglit to shuw that the
langnage of scetion 90 was wide enongh to cover the present
case. Xven if the words “such sale” could be given the
extended meaning asked for, there is the farther difficulty of
the word “defendant ” which ocours in that section , and which

-
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has been interpreted by this Court in Ram ZLal v. Sid Chand
(1) in a sense adverse to the present contention.

We regret that we are unable 6o belp the appellants, but we
think that they might have foreseen this difficulty and have
moved this Court to make an order rendering the respondent
personally liable for the costs they incurred in answering him.
For the above reasons we dismiss this appeal, but nnder the
circumstances we make no order as o costs.

Appeal dismissed.

REVISIONAL CRIMINAL.

Before Mr. Justice Blair and Alr. Justics Banerji.
EMPELOR 2. BABU RAM, *
Aet No, XLV of 1860 (Indian Penal Code), section 191—TFalse svidencg—
Perjury not nccéssarily on a point material to the case.
Semble that to constitute the offence defined by section 191 of the Indian
Penal Code it is not necessary that the false evidence should be cencerning a

question material to the decision of the enge in which it is given; it is sufficient
if the false evidence is intentionally given, that is to say, if the person making
that statement makes it advisedly knowing it to he false, and with the
intention of deeciving the Cours and of leading it to be supposed that that
which be states is trve. The Queen v, Mahomed Hossain (2) and The Queen v,
8%hid Prosad Giri (3) referved to, Emperor v. Gange Shai (4) discussed,

But if the false evidence docs not hear directly on & material issve in the
cage, heing relative to incidental or trivial matters only, that would Le a
matter to be taken inbo consideration in fixing the sentence.

IN a suit in the Court of the Munsif of Bareilly city one
Babu Ram appeared as a witness and made a statement concern-
ing the existence of a certain kachehy well which, according to
the witness, had been filled up several years before suit. The
object of Babu Ram in testifying to the existence of this kackcha
well was to induce the Court to believe that the boundary of
certuin preperty in dispute in the suit extended further in a
certain direction than it really did. This statement was,
however, disbelieved, and Babu Ram was prosecuted for the
offence of giving false evidence under section 193 of the Indian

# Criminal Revision No, 786 of 1903

(1) (1901) I. L.R., 23 All, 439, (3) (1873) 19 W. R, 69,
(2) (1871) 16 W. R, 37, (%) Weckly Notes, 1908, p. €8,
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