
before Sir Jdli% Staalei/, EnigM, C7def J-ustice, and Mr.Jiistico -Banefji. 100-A
BALBHADDAR IfATH a n d  A stotheb  (P iA ia n iF i'g )  v. EAM LAL a k d  o th b e s  IZaroh

( D e T'SNDAKTS),'^

Civil ^Procedure Code, ss. 13 and 43—■Fariitioii—Suit foi’ possession o f a poT‘ 
iion o f a house alleged to 7taya ieen partitioned in proceedings lofore a 
Court of Revenm—-Snbsecjiient bkH for partition o f the same house in a 
Civil Gonrt.
As tlie result of partition proceedings in a Court of Revenue the sites o£ 

certain houses wero partitioned. The plaintiffs believing that the buildings 
theinselres had been partitioned brought a suit for recovery o£ their share in 
the houses, alleging a dispossession from that share by the defendjints.
But they Vi'ere defe:i.ted in this suit upon the ground that the supposed parti­
tion of tho houses by a Court of Revenue never could haye taken place.
TJpon a second suit brought by the plaintiSs in a Civil Court asking for 
partition. o£ the honso property, it was held that neither section 13 nor 
section 43 of the Code of Civil Procedure was a bai- to the suit.

T h is  was a suit for partition of certain hoiT.se property. The 
Court o£ first instance (Mnnsif of Bansi) gave the plaintiffs a 
decree^ and this decree was on appeal confirmed hy the lower 
appellate Court (Additional Subordinate Judge of Gorakhpur).
The defendants appealed to the High Court, and fcheir appeal 
coming before a single Judge of the Court was allowed, and the 
plaintiffs’ suit dismissed, on the grouud that the suit was barred 
by reason of certain previous litigiitiou between the partie.5.
The plaintiffs and tho defendants were co-sharers in a number 
of villages. The plaintiffs made an applicatiou to the Conrfc of 
Revenue for partition of the joint property ; and some of the 
parties to those proceedings applied to the Court of Revenue to 
partition also the house property, which that Court had no power 
to do. The land forming the site of the houses now in dispute 
was, however, partitioned between the parties. The plaintiffs, 
under the erroneous impression that not only the land but the 
houses had been partitioned, brought a suit in a Civil Court to 
recover their share of tho houses, alleging a dispossession there­
from by the defendant?. Their suit was dismissed on the 
ground that the Court of Revenue had no power to partition 
the house property, and that in consequence the plaintiffs had 
no title to the specific share which they claimed. The plaintiffs 
then filed the present suit for partition. Under these circum- 
stances the learned Judge of the High Courfc before whom the
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appeal first came was of opinion that the plaintiffs^ cause of

'Baibhaddab action was the same in both suifca and the property in dispute 
N a th  t h e  same, and the suit was therefore barred by sections 13 and 

43 of the Code of Civil Procedure. The plaintiiFs thereupon 

appealed under section 10 ol the Letters Pateiit.

Pandit BuKidar Lai, for the appellants.

Babu D urga Charan B anerji (for whom Dr. Tej B ahadur  
Bapru), for the respondents.

STAi^’L E Y j  C.J., and B a n e e j i ,  J.— This is an appeal under 

section 10 of the Letters Patent against the decision of a learned 

Judge of this Court, setting aside the decrees of the lower 

Courts. The suit was brought by the plaintiffs for partition of 

certain house property. The plaintiffs and the defendants are 

co-fcharers in a number of villages, and it appears that the plain­

tiffs made an application to the lie  venue Court for partition 

o f the joint property. Some of the parties to those proceedings 

applied to the lievenue Court to partition the house property, 

which the Revenue Court had no power to do. The land form­

ing the site of the houses in dispute was, however, partitioned, 

and certain portions allotted to the plaintiffs, who were under 

the belief that by the partition not merely the site but the 

houses were partitioned. The defendants ousted the plaintiffs 

from possession of the portions of the houses which the plain- 

tifid 80 believed had fallen to them on partition, and in conse­

quence of this they instituted a suit for recovery of possession, 

which was properly dismissed on the ground that the Revenue 

Court had no power to partition house property and conse­

quently the plaintiffs had not acquired any title to the specifio 

portions of the lioiises which they claimed. They thereupon insti­

tuted the present suit for partition, and their suit lias been met 

by the contention that it is barred by the provisions of section 

13 and section 43 of the Code of C ivil Procedure, it  being 

alleged that the plaintiffs ought, in their former suit, to have 

claimed partition, and having failed to do so they could not in 

an independent suit maintain a claim for partition. Both the 

Coiu't-i below ruled against this contention and held that there 

was nothing in either section 43 or section 13 of the Code to 

prevent the maintenance of the plaintiffs^ suit* The learned
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Judge of this Court, lio-wever, on appeal came to an opposite 1904,

conclusion, holding that the cause of action in both suits was

dispossession o f the plaintiffs by the defendants in JaDiiaiy, Kath

1899, that is, that the cause o f action alleged in both suits was Ram̂ 'lad.

one and the same, that the property in dispute was also the 

same, namely, one-half of a house with its appurtenances. Ifc 

appears to us that the learned Judge in arriving at this conclusion 

laboured under a misapprehension as to the true facts in the 

former suit. The plainti& ’ cause of action in that siiit was the 

ouster of them by the defendant> irom possession of a specific 

portion of the house in question wliich the plaintiffs believed 

had been allotted to them on partition. The property in dis­

pute in the present suit is the entire house with its appurtenan­

ces and not merely a specific portion of i t ; and the claim o f tho 

plaintiffs is based not upon a wrongfal ouster by the defendants 

but upon the right which every joint owner has to come into 

Court and have joint property partitioned. Therefore, as it 

appears to us, the cause of action was not the same, and the 

property, the subject matter of the two suits, was not identical • 

nor was the title upon which the two siiifcs were brought the 

same. In  the former case the title was based, wrongly, no 

doubt, upon a partition alleged to have been carried out by the 

Revenue authorities. In  the latter case the title of the plain­

tiffs depends upon their rights as members o f a joint fam ily to 

have the property partitioned. The learned Subordinate Judge 

appears to us to have put the matter very clearly. He says in 

the course of his judgm ent:— “ The suit does not seem to me 

to be barred either by section 13 or section 43 of the C iv il P ro ­

cedure Code. I t  is true that a previous suit for possession of 

particular portions of the properties now in dispute between 

these same parties was fought, the plaintiffs in the present suit 

being also plaintiffs in the former suit, and that was dismissed.

But it  appears that the cause of action in the two suits was not 

the same. In  the previous suit the plaintiffs sought to recover 

possession of particular portions of the disputed houses, &c., on 

the allegation that according to a perfcct partition made by th,©

Revenue Court they were owners and in possession of those por­

tions and thuit they were illegally dispossessed by the defendants*
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That suit was clismispod by the Court liolcliug that the partition 

'Was not proved, and that, even i f  the lieveniiQ Court Lad made 

snoli partitioD, it  infructuous and illegal and it  "Vî as never 

acted iipon. Being defeated iii that suit the plaintiffs have 

brongkt the pre.-̂ ent suit for partition, assorting that tho lionsej 

gari, etc., arc joint, tho CoiiTt in tho previous suit lield that 

partition was not proved, and that they be allowed to recover 

possession over half of them to which they are entitled. I t  is 

thus clear that the caase of action for the present suit is not the 

same as it  was in the previous siiib. But it is lU'gcd that the 

present prayer for rolici could have been included in the former 

suit in the alternative. I  do not thiuk that tncK a relief could 

have been prayed for in the other suit on the statement of facts 

made in it, and in the next place I  do not think, assuming that 

the plaiutiffa could have prayed for slich a relief, that it was 

incnmbeot upon them to do so.”  W e concur in tho view  thus 

expressed by the learned Subordinate Judge. I t  appears to 

us that the two causes of action could not conveniently in any 

case have been put forward in tho original suit, and we are 

of opinion that the plainfciffs, who, under a misapprehension, 

of their rights in the former suit, failed in that suit, were not 

precluded from relying upon, the title which they clearly had 

to a partition of the joint property. W e therefore must allow 

this appeal, set aside the judgment of this Court with costs, and 

restore the decree o f the lower appellate Court.

A'ppeal decreed.

March 14.
Before Mr, Justice Knox and Mr. J usHob A%kman,

JAMNA DAS AND oTHEKs (O p p o s it e  P a s t ie s ) v. M ISK I LAL, 
(AprLICAKx).*

Act Wo. I V  o / 1882 (T nnsfer o f Frojperty Act), soction Prior mS, 
subsequent invmiifancers—ItigMs of jiuuno rMrlgageo wJto lias satisfied 
in p a r i  a  ^ r i o r  r t io i 'ig a g o , "

A prior mortgagee obtained a decreo for ealo upon Ms mortgago in a 
suit io wliich the puisne mortgagee was a party, though the Court refusGd to 
lot aa acuouuc be twlceu iu that suit of what was duo on tho sccoad inoftgago. 
The prior uiortgagee'u decreo being partly satisfied, tho puisne movtgagoo 
paid the balance of whaf was due umlur that decreo and then proceeded to

® First Appeal 72 of lf)D3 from a deoree of Maulvi Muhammad 
Mi Kkau, Sulwrdiaate Judge of Aligarh* dated the 10th of r^tuavy 1003*


