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Befors Sir Joln Stanley, Enight, Clief Justice, and Mr. Justico Burkitt.
TALEWAR SINGH axp ormery (Praiwrrses) v. BAHOLRI SINGH
(DeFExpanT). ¥
Suié for recovery of immawable property based upon a compromise—Compro-

mise not itself a document of title~=Limitation— et No, XV of 1877,

sohedule I, articls 113,

Certain Revenne Coirt suits wero reforred to arbitration and an awar
wag made to the effect thit the “ pliintiff’s claim in ull the suits be dis-
missed with costs and thas the defendant bear his own costs,” The award,
however, weub on to declure that, according to the terms of a compromise
srranged between the parties, the pirties should transfer the one to the
other different portions of the property which was in dispute. No steps
were actnally tuken to complete the transfer thus recited as having been
agreed to botween the parties, buf one of the paviies brought a suit to recover
the properties agreed to be trunsferred to him, Hold that the limitation
applicable was that prescribed by section 113 of the second schedule to the
Indian Limitation Act, 1877 : the suit wis nob one for possession of immova
able property to which article 144 would apply. Sornavalli dmmal v, Muis
hayyo Sastrigal (1) and Sheo Nurain v. Beni Madho (2) distinguished,

THE facts of this case are a3 follows 1

In 1894 Bahori Singh brought in the Revenue Court three
suits for profits of manza Mohni Mamurganj and a fourth for
profits of manza Athia against Ikram Bingh. These suits were
referred to arbitration. On the 24th of December, 1394,
the arbitrator delivered an award in aceordance with a compro-
mise entered into by the parties. Under this compromise
Tkram Singh agreed to deliver to Bahori Singh certain shares
in certain villages, and further agreed that if any of these
shares were found to be incumbered, Bahori Singh could recover
the amount of the incumbrances from Ikram Singh, and the
lIatter by way of collateral sccurity agreed that his share in
mauza Athia should be held liable for the amount due. Tkram
Singh further agreed to transfer one-half of cortain outstanding
debts to Bahori Singh. Bahori Singh on his part agreed to
convey to Ikram Singh certain immovable property and in
addition to pay Rs 1,000, It was agreed that effecs should bo
given 1o thig agreement by the end of Janunary, 1805, and fur-
ther that the three suits in respect of manza Mohol Mamnrgauj

) * Sécoud Appenl No, 173 of 1902 Frow a desree of, H, D, Griffin, Buq,,
Distriet Judgs of Aliguwl, dited the 55h Dorembar 1801, eontfinning u decree
of Miulvi Manls Dukhsh, Additionsl Subordinste Judge of Aligarh, dated
the 29th March, 1901,

(1) (1900) I L. R, 23 Mad, 593.  (2) (1901) L L, R, 23 All, 285,
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should be dismissed, and that in respect of mauza Athia should
be decreed. This decree was to become null and void if the
parties fulfilled their mutual contracts as detailed above. Noth-
ing was done towards the carrying out of this compromise by
the end of January, 1895. The Revenue Court by a mistake
dismissed all the suits for profits on the 6th of February, 1895.
Bahori Singh had the mistake corrected by the Revenue Court
on the 9th September, 1895. This order was set aside by the
Distriét Judge in appealy but restored by the High Court on
the 23rd of November, 1893. Ou Bahori Singh applying for
execution of his decvee, the representatives of Ikram Singh,
who had meanwhile died, brought a suit for the enforcement
of the award in his favour, for recovery of the property agreed
to be conveyed, and of Rs. 1,000 with interest, and for a dec-
laration that the decree of the Revenue Court and that of the
High Court of the 23rd of November, 1898, had become null
and void.

The Court of first instance (Additional Subordinate Judge
of Aligarh) dismissed the suit, holding that it was barred by
limitation under article 113 of the second schedule to the
Indian Limitation Act, 1877, as well as on the merits. The
plaintiffs appealed to the District Judge, who confirmed the
decree of the Court of first instance. The plaintiffs thereupon
appealed to the High Court.

Babu Jogindre Noth Choudhri (for whom Babu Sital
Prosad Ghosh) and Babu Durga Charam Bamerji, for the
appellants.

Pandit Sundar Lal and Munshi Gulzari Lal, for the re-
spondents. .

Srancey, C.J., and Burgirr, J—We are of opinion that
the decisions arrived at by both the lower Courts are per-
fectly correct so far as regards the question of limitation,
The suit was brought by the plaintiffs to recover possession of
immovable property, to which they allege they became entitled
under an award, dated the 24th of December, 1894. It appears
that four suits had “been instituted in the Revenue Court to
~recover profits by one Bahori Singh against Tkram Singh, three
in respect of one village and one in respect of another village,
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These snits were referred to arbitration, and an award was
passed by the arbitrator in the terms of a compromise entered
into between the parties. The only matter with which the
arbitrator had to deal was the decision of the rent suits, and
the order passed by him is that the ¢ plaintiffs’ claim in all
the suits be dismissed with costs and that the defendant hear
his own costs,”” In the award, however, the arbifrator sets
oubt the terms of the compromise entered into by the parties,
and according to this compromise it was arranged that the
parties should transfer, the one to the other, different portions
of the property which was in dispute. ITkram Singh under-
took that his name should be struck off in respect of a share in
one village and that he would cause the share to be transferred
to Bahori Singh, whilst Bahori Singh agreed that his name
should be struck off and the wvame of Ikram Singh entered
in respect of certain other property. It was also agreed that
Bahori Singh should withdraw from possession of a dwelling
house and inclosure and give the same to Tkram Singh and also
should pay Rs. 1,000 in cash to Ikram Singh. It is contended
on behalf of the appellants that this compromise, which is set
forth in the award, but which forms no part of it, is not to be
treated as a contract, but is to be treated as amounting to a
declaration of the fitle of these parties to the property men-
tioned in it, which they mutually agreed to exchange;and it is
contended that the suit was properly brought by the plaintiifs
for possession of the property so agreed to be transferred to them,
and that the article of limitation applicable to the suit is article
144, As an authority for this contention reliance is placed upon
the case of Sornavalli Ammal v. Muthayye Sastrigal (1),
in which it was held that the article applicable o the claim put
forward in that suit for recovery of immovable property was
article 144 and not article 113, In that case, however, as appears
from the -judgment, the title to the property was declared i
the plaintiffs’ favour by the award, and the award did n:

provide for the execution of any instrument between -

parties or the performance of any condition precadent to.

pleintiffs’ enjoyment of the land. .In other words,

(1) (1500) 1. Y. B., 29 Mad, 508,
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plaintifts acquived under tie award a complete title to the lanﬂ
on the date of the award aad wore eutitled to possession
of ib from that date. It is apparent from what we have said
that this case does not govern a case, such as that which is now
before the Court, in which mno title is declared by the award.
There is merely a recital in the award of agreements entered
into between the parties to do certain acts in reference to
immovable properties. Reliance is also placed upon the case
of Sheo Narain v. Beni Madho (1). In that case it was held
that where an award had declaved the rights of parties in
immovable property, a suit based on the award was not a
suit for the specific performance of a contract. In support of
this ruling reliance was placed upon the case in the Madras
High Conrt which we bave cited. Our hrethers Banerji and
Aikman, who decidea that cuse, observed that the only
thing which the award in that case direcied to be done was
that an application should be made for mutation of names, and
that that application had already been made and mutation
effected. The title therefore was completed by mutation and
there was nothing further to be done to complete the title.
These cases obviously do not Dear out the contention which
has been laid before us by the learned vakil for the appellants,
It appears to us that the agreement entered into by the parties
for the compromixe of their suits in this case was one which
must necessarily be specifically enforced before a suit for posses-
sion of the properties under the compromise can be main-
tained. The article applicable to the suit is article 113 and not
arbicle 144, Up to the present time the title to the property'in
dispute is vestel in the defsndants. In order that the plain-
tiifs may establish title to that property, it is obviously necessary
that they should enforce specific performance of the agreement
entered into and obtain a regular conveyance which would con-
vey the title to them. Having such a conveyance they would
then be in & position t» maintain a suit for possession. For
these rearons the appeal fails and is dismissed with costs.

. Appeal dismissed.
(1) (1201) 1. L. R, 23 All, 285.



