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can overthrow that of the purchaser by showing either that he 
had direct notice, or something which amounts to cbnstrucfcive 
notice of the real title, or that there existed circumstances 
'which ought to have put him upon an inquiry that, if  prose­
cuted, would have led to a discovery of On the findings 
of the lower appellate -Court it is impossible, we think, to say 
that the defendants in this suit either had constructive notice 
of the real title, or that there existed any ciroumstances which 
ought to have put them upon an inquiry which, if prosecuted, 
would have led them to a discovery of it. On the contrary, 
we think that where a peroon is found in possession of property, 
is recorded as owner, and holds the title deeds of the property 
and deals with a third party in rejpect of it, there is nothing 
to suggest a want of good faith in such third party in dealing 
with him in respect of the property. We do not think that 
the defendants respondents were called upon imder the circum­
stances to communicate with the father of the mortgagor and 

-inquire from him as to the title. For these reasons we do not 
see our way to differ from the learned District Judge. We 
think that the case is one coming within the provisions of sec­
tion 41 of the Transfer of Property Act, and that the defend­
ants are protected by that section. We therefore dismiss the 
appeal with costs. The objections filed by the defendants re­
spondents are not pressed. They are also dismissed with costs.

Appeal dismissed.
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£efore'Siv John Stanley, Knight, Chief Justice, and Mi‘. Justice Saaerji. 
LALLA MAL and otbers (PiAi>’xi3?rs) v. KESHO DAS and othbbs 

(D e f e n d a n t s ).*
Act No. X X V I  o f 1881 ^Negotiahle Im trm m vts Act), section 10—Faymcnt in 

due oourse—ShaJiJog liundi,
A hundi was drawn by a fivin at Agra on their branch, in Bombay. The 

payees ondoi’sed the hnndi over to one L. M., who sent it to his agent at Bom­
bay for collection. The agent died suddenly, and thereupon the drawers 
at the request of the pnyces telegraphed to their branch in Bombay to stop 
payment. Notwithstanding this, on the handi, which 'was a sliahjog hnndi, 
being presonted to the draw'ers’ Bombay branch by one Channu Mai, who had

* Second Appeal No, 317 of 1900, from a decree of W, F. Wells, Esq., Dis­
trict Judge of Agra, dated the 19th of February If'OO, niodifyiug a decree of 
Munshi Raj Nath Prasad, Bulrordinate* Judgg of Agra, dated the 13th of May
ifne.
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1904 sojneTliow o"btiaiiied possession of it, was caslied. Seld  fchat this did not amount 
to a piyment in duo course sucli as would discharge tlie drawers and 

LAiitA Maii eadoi'soes. Shupat Ram v, Rari Frio Coach (1) referred to.
‘Kb̂ HO shaTijog hundi is only payable to the respectable holder and is not

Das. equivalent to a hundi payable to bearer.
T h is  was a suit to recover the sum of Rs. 1,000 and interest due 

upon a hundi under the following circumstances. Kesho Daft 

and Khem Ghand, carrying on business at agra  under the style 

of Tara Chand Chela Ram, drew at Agra a shahjog hundi upon 

their own branch in Bombay payable to Sham L ai and others. 

The payees endorsed this hundi to Lalla M ai, .who sent it  to 

his agent in Bombay, one Kashi Nath, for oolleetion. K ashi 

Nath, before he was able to obtain payment of the hundi, was 

seized with the plague and died on the 14th of March 1898. 

On the 15th of March Lalla Mai went to the drawers o f the 

hundi and induced them to send a telegram to Bombay to stop 

payment of tlie hundi i f  it had not been already paid. The 

answer received to this telegram was-—"hundi received, not paid, 

Es. 1,000.’  ̂ On the 16th of March, however, one Channu M ai, 

in  whose house Kashi Nath had been livin g, having in some 

manner, but without the authority of Kashi Nath, got posses­

sion of the hundi, brought it to the office of the drawers and 

obtained payment. The present snit was brought by the 

endorsee L alla  Mai, his minor sons being also joined as plain­

tiffs, against the drawers, the endorsers and Channu Mai, the 

parson who had in fact obtained payment of the hundi. The 

Court of first instance (Subordinate Judge o f Agra) gave the 

plaintiffs a decree; but on appeal by the drawers the lower 

appellate Court (District Judge of Agra) reversed the decree 

of the first Court and dismissed the suit, The District Judge 

held that the payment to Channu Mai was a good discharge, 

treating a shahjog hundi in effect as equivalent to one 

payable to bearer. The plaintiffs thereupon appealed to the 
H igh Court.

Pandit Su/nda/f Lai, for the appellants.

P andit Moti Lai Nehru and the Hon'ble Pandit M(xda>n 
Mohan M alaviya  (for whom Dr. Tej Bahad/u/r Sapru), for the 
respondents.

(i) (isoo) 5 c. W. N., 318,
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Stanley, C. J., and Ba n e b ji, J,— The suit out of which i904
this appeal has arisen was brought; hy the plaintiffs appellants 

for recovery of the sum of Rs. 1,000 and interest alleged be due 

to them under the following circumstatices. The defendants Bab.

Nos. 4 and 5 carry on business at A gra under the style of Tara 

Chand Chela Ram and have a branch establishment at Bombay.

They drew a shahjog hundi at Agra on the Bombay branch o f their 

firm, payable to the defendants 1 to 3. The payees endorsed 

the himdi to the plaintiffs, who sent it to their agent at 

Bombay, one K ashi Nath, for collection. I t  appears that Kashi 

B'ath, before he was able to obtain payment o f the hundi, was 

seized with plague and died on the 14th o f March, 1893. The 

plaintiffs appear to have been early apprised o f this fact, for we 

find that on the following day, the 1 5 th of March, they went 

to the drawers of the hundi and induced them to send a tele­

gram to Bombay to stop the payment of the hundi i f  i t  had not 

been already paid. The answer to this telegram was “  hundi 

received, not paid Rs. 1,000.”  Therefore on the l5th  o f March, 

the drawers %vere aware that the hundi was not to be accepted 

or paid. Notwithstanding this, on the 16bh of March, the 

defendant Channu Mai, in whose house Kashi Nath lived, got 

possession of the hundi, without, as has been found, the author­

ity  o f Kashi Nath, brought it to the office of the drawers 

and obtained payment. Under the^e circumstances the ques­

tion is whether or not the defendants are liable to the plainfciffa 

for the amount so paid. Now it  is to  bo observed that the hundi 

is a shahjog hundi, not a hundi payable to bearer, but i>ayable 

to a respectable holder.”  The Court o f first instance found 

in  favour of the plaintiffs’ claim and gave a decree accordingly.

But on appeal the learned D istrict Judge reversed the decision 

o f the Court below and dismissed the suit. The District Judge 

appears to consider that a shahjog  hundi stands in the same 

position as a hundi payable to bearer. B ut this is clearly not 

so, as has been held by a Bench of this Court in the unreported 

second appeal No. 422 o f 1890, in which it  was held that a 
shahjog hundi is only payable to a respectable holder. The 

same question came before one of us when sitting in the H igh 

Court'.'at Calcutta in the case of B h u pat B a m  v. E a r i  F rio
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Coach (1). There tlie law upon tlie subject was discussed 

™  - • at consideralilo length, and it  was ruled ia  accordanoe witli

XiAiiA Mai previous authorities that a h w id i  payable sUahjog ”  is only

KpI ho payable to the reppectable holder and is not the same as a

h u n di payable to bearer. This question, however, is not of 

very much importance in deciding the present appeal, because 

■we are clearly of opinion that in making the payment to 

Channu Mai under the circumstances the drawees finled 

to exercise any proper discretion and did not make payment 

in due course within the meaning of section 10 of the Negoti­

able Instruments Act. On the contrary, having had the noti­

fication contained in the telegram to which we have referred, 

they ought to have exercised extreme caution in m aking pay­

ment, if  they made payment at all, until they had received 

further instructions. In making the payment to Channu Mai 

they acted negligently, not having any reasonable ground for 

believing that Channu Mai was entitled to receive payment. 

W e therefore must allow this appeal. The learned Dibtrict 

Judge is wrong in supposing that the drawees would not 

have been jufetifiod under the circumstances in refusing to 

pay to any person, who came to them with the hundi for pay­

ment. They were bound to see that the note was paid in duo 

courŝ e, as pointed out by us, and within the meaning o f section 

10 of the Negotiable Instruments Act. For these reasons wo 

are of opinion that the view taken by the Court of first instance 

was correct, and therefore we allow the appeal, set aside 

the decree of the lower appellate Court and restore the decree 

of the Court of first instance. The defendants respondents 

must pay the costs of this appeal and also the costs in the lower 

appellate Court. The objection under section 501 necessarily 

faiis; and is dismi .̂«ed with GOi-ts.

Appeal decreed,
(1) (1900) 5 C. w. N., 818.
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