
from having conceived and given birth, to her son. For the X9<M

foregoing reasons we are o f opinion that the conclusion arrived “

at by the learned Snbordinato Judge is correct and that the La.s

appeal must fail. W e dismiss it ^vith costs. Ssib Las.
Ai:>pGal dism issed.
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Before Sir John Stanley, Knighi, CMef Justice, and Mr. Jusiice BurkiH.
EHAWANI (P iA iN T iP F ) vs. SHEODIHAL (DEFEXDAifT) «  ‘

Mortgage—Suit for redemjption—conditions postponing redemption whilst 
allowing the mortgagee under certain circumstances to realize the mort° 
gage money before dwe date.
Tbe right of redemption and the right of foreclosure or sale aro not 

always and undor all circumstances co-extensivo.
Hence where in a mortgage with possession for a terra of 15 years there 

was a covenant on the part of the mortgagor to the effocfc that if the property 
"be found to have been mortgaged or hypothecated or transferred to anyone, 
or if there should arise any cause which might be considered liiely to affect 
the total or partial loss of the principal mortgage money and interest, the 
mortgagfeo shall have power to realize the entire mortgage money, with 
interest thereon at the rate o£ Rs. 3-2-0 per cent, per mensem,” it was held 
that this covenant, properly construed, was not an unveasonahle stipulation 
and did not give the mortgagor any right to claim redemption before tho 
expiry of the term of the mortgnge. Sayad Ahdul Kale v. Gulam Jilani (1) • 
and Sari v. Motiram (2) referred to.

'This was a suit for redemption o f a mortgage bronght under 

the following circumstance?. One Hahngu, hahvai, on the 

13 ch of M arch 1901, mortgaged with possession to Sheodihal, 

tell, two houses situated in the city of Jannpur for a term of 

fifteen years. The mortgagee was empowered to remain in  

possession of the mortgaged property, either personally or 

through his tenants, and the profits were to be taken in  lieu of 

interest on the mortgage debt. The mortgagor agreed to pay 

on the expiry o f the terbij whereupon the mortgage should be 

redeemed. The mortgage deed further provided that “  i f  che 

property be found to have been mortgaged or hypothecated or 

transferred to anyone, or i f  there should arise any cause which 
m ight be considered likely  to affect the total or partial

* Second Appeal No. 154 of 1002, from a decree of Sftiyid Muhammad AH,
Biatrict Judge o£ Ja-anpnr, dated the December 1901, reversing a depvoe 
of M^ulvi Steiyid Zainul Abdin, Subordinate Judge*of Jaunpur, dated the 23rd 
September 1901,

{%) (169S) I, L. 20 Bom., 677. (2) (1896) I. L. E„ 22 Bom., 878.
43
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1904 tlie principal mortgage money and interest, tlie mortgagee shall 

have power to realize the entire mortgage money, vpitb. interest 

thereon at the rate of Ks, 3-2-0 per cent, per mensem,’’ from the 

mortgagor and his property without waiting for the expiration 

o f the term. Immediately after the execution of this mortgage 

Mahngu sold the mortgaged property to one Musammat Bha- 

wani, who, on the 16th of July 1901, instituted the present suit 

for redemption, pleading that the condition above referred to 

had the effect of making the mortgage redeemable at any time. 

The Court of first instance (Subordinate Judge of Jaunpur) 

decreed the plaintiff’s claim ; but on appeal the District Judge 

reversed that decree and dismissed the suit, holding that the 

right of redempbioji was not necessarily co-extensive with the 

right of foreclosure or sale. The plaintiff thereupon appealed 

to the H igh Conrt.

Pandit Bundar Lai and Mr. M. L. A gan vala , for the 
appellant.

Maulvi G hukm  Mujtabci, for the respondent.

S t a n l e y ,  G .  J., and B u j s k i t t ,  J.— The only question in  

this second appeal is whether or not the suit instituted by the 

plaintiff for redemption of mortgaged property is premature. 

The Court of first instance decreed the claim j but upon appeal 

the lower appellate Court reversed the decree and dismissed 

the suit on the ground that the plaintiff was not entitled to 

redeem the mortgage before the expiration of the term o f 16 

years for which the mortgage was granted. B y the mortgage, 

which is dated the 13bh of March 1901, one Mahngu, halwai, 

the predecessor in title of the plaintiff, mortgaged with possession 

for a term of 15 years two houses and shops bifcuate in the city 

of Jannpiir, B y it the mortgagee was empowered to remain 

in possession of the mortgaged property from the date of the 

execution of the mortgage, he occupying the same him self or 

placing others in possession, and taking the profits in  lieu of 

interest on the mortgage debt. The mortgagor agreed to pay 

the debt on the expiry of the term, whereupon the mortgage 

should be redeemed." The deed contained the following provi- 

Bioii that i f  the property “  be found to have been mortgaged o t  
hypothecated or transferred to anyone, or i f  thore, shouid ariso
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any cause 'whicli might be considered lik e ly  to affect the total 1904

or partial loss of the principal mortgage money and interest bhav.-ani

the mortgagee shall have power to realize the entire mortgage 

money, with interest thereon at the rate of Es. 3-2-0 per cent, 

per mensem ”  from the mortgagor and from his property without 

waitiDg for the expiration of the term. Immediately after the 

execution of the mortgage MahngUj halwai, sold and transfer­

red the property to the plaintiff, who, on the 16th of July 1901 

instituted the suit out of which this second appeal has arisen.

The learned counsel on behalf o f the appellant contends 

that the right o f redemption and the right of foreclosure are 

always co-extensive and that where there is an express provision 

in a mortgage giving the mortgagee the power to realize his 

debt at any tim e a stipulation postponing the mortgagor’s right 

to redeem is void. As authority for this proposition he has 

cited the cases o f Sayacl A bdu l Hah v. QuLain J ila n i  (1) and 

S a r i  V. M otiram  (2). The right of redemption may undoubt­

edly be postponed by a covenant that during a certain period 

the estate ^hall remain irredeemable— arrangements o f this 

nature are o f common occurrence. I t  is advantageous to both 

parties, the mortgagee obtaining the advantage of a contin­

uing security for his m oney; while the mortgagor is free from 

the expense and trouble of finding new lenders. W here a re­

straint upon redemption extends for a long period, of say, 30 

years or upwards, the contract may no doubt be regarded by a 

Court of equity as unconscionable or oppressive • and it might 

also be considered unreasonable i f  the mortgage-deed enabled 

the mortgagee at any time during the term arbitrarily to call in 

his debt whilst the mortgagor was restrained from redeeming.

This, however, is not the case before us. The term of the mort­

gage is 15 years and the provision in the deed whereby the 

mortgagee is empowered to recover his mortgage debt during 

the term does not appear to us to be unreasonable or oppressive.

Under that proyidon he has not, we think, power to require 

payment arbitrarily, but only in the event o f the discovery of a 

prior mortgage or o f anything arising which might, in  the view  

t)f reasonably mipded men, be considered lik e ly  to cause total

(1) (1896) I. L. E., 20 Bom., 577, (2) (1896) I. L, R., 22 Bom., 375.
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or pattial loss of tlie debt. The words i f  fcliere slioiild arise 

any cause whiGh inight be considered likely to affect the total 

or partial loss”  of the debt must, we think, be interpreted, not 

as giying the mortgagee a right from mere caprice or unreason­

able apprehension of loss to call in his debt, but only as giving 

him this rightj i f  anything should arise which in the view of 

reasonably minded men might cause any snoh loss. The provi­

sion does not appeal’ to us to he unreasonable or to give the 

mortgagee any undue advantage. The right of redemption 

and the right of foreclosure or sale do not appear to us to be 

always and under all oircumstanoes co-extenBive. The right 

of redemption may be postponed during a certain period just 

as the right of the mortgagee to call in his debt may be 

limited  ̂ and in the latter case the limitation may be greater 

than that upon the right to redeem. As we understand the 

law, both these rights rest upon the terras of the document 

itself, and in tliift case the mortgagee has satisfied us from the 

nature of the mortgage and the language of the deed that the 

restriction on redemption is not unfair or unduly onerous, and 

that the claim for redemption is premature. The continued 

enjoyment by him of the mortgaged property for the prescribed 

period formed a material part of the contract of the benefit of 

which it  would be inequitable to deprive the mortgagee.

!For the foregoing reasons we think that the view  adopted 

by the lower appellate court was correct, and we dismiss the 

appeal with costs.
Appeal dism issed.

1904 
MctroA 10,

before Sir John Stanley, KnigM, CJdef Jusiioe, and Mi\ Justice Bw'leiU.
MOTICIPAL BOARD OF MUSSOOKIE (D b j e h d An t ) H. B.

GOOD ALL ( P i a i k t i p t )

Act No, X V  o f  1877 (Indian I/im taiim  Aoi), schedule II, ariicUt 2 m d  
28—Smt for em^ensation for an illegal distress—Idmiiaiion—FHmijpeil 
and affeni'—Liahiliiy in iort o f principal fa r  aats o f agent.
Whertj the Secretary of a Municipal Board acting under orders from tli0 

Chairman, of tlie Board procured tlio issue of a warrant of distraint for ft sum 
exceeding what was duo from tlie person against whom the warrant wa» 
obtained and proceeded to seize and sell the goods of such porsbn, it was held

First Appeal No. 71 of 1902, from a decree ôf Maulvi Muhammad, Sitaj- 
tid»ditt, Diabrict Jud^ of Saharan pur, dated_tUe ISth of Noveiabey|I90i,


