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not only that a cause of action shonld arise in favour of the 1P04
pre-emptor at the time of the sale on which the suit is based, Hit
but that such cause of action should subsist at the time when SIXGH
the suit is brought.” The other tiase is the converse of the case Naecain Rai.
just mentioned. Its head note runs as follows —*“ Where a
plaintiff who had filed a suit for pre-emption based on the
provisions of a w'ajib-nl-arz lost during the pendency of the
suit the right to pre-empt by reason of the mahal in which both
properties were originally comprised having become the subject
of a perfect partition, it was held that the suit for pre-emption
should be dismissed.” It seems to us that the principle of
these rulings is perfectly sound and has a direct bearing on the
present case. We think it immaterial that the defendants
should have had no share in the mahal at the date when the
mortgage was executed. Beyond doubt, by the dismissal of the
previous suit they had acquired a good right in the mahal on
the date of the institution of the present suit. It appears to us
that the lower appellate Court was wrong and the Court of
first instance was right. We decree this appeal, and, setting
aside the order of the Court below, restore the decree of the
Court of first instance with costs in all the Courts.

Appeal decreed.

Before Mr. Justice Blair and Mr. Justice Banerji.
WAZIRAK AND ANOTUBB (D efexdants) v. BABU LAL (Piaintiff).*
Act No XV of 1877 (Indian Limitation Act), Saeliilel !, article 120—Limi»
tatiar Injuctior it for INjoctiod © restrain interferane with

Tlainaff's rights under a ovwerat ina leesegiven hy him.

Tlie plaintifE lessor sued for an injunction restraining tlie defendants
lessees from interfering with the plaintiff’s right, reserved by the lease, to
enter upon the land demised and cut and take away certain trees.

Seld that such a suit was governed as to limitation by article 320 of the
second schedule to the Indian Limitation Act, 1877, Kanalcaaalai v. Mnttii
(1) followed.

T he facts of this case are as follows :—
The predecessor in. title of the plaintiff leased a certain plot
of land to the predecessor in title of the defendant, the lease
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* First Appeal No. 18 of 1903, from an order of Maulvi Maula Bakhsh,
Additional Subordinate Judge of Aligarh, dated the 14th January 1903. ;

(3) (1890) I. L. R., 13 Jifad, 445,
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being a perpetual one. On tlie plot a few trees grew, in respect
of whicli the lease provided that the lessor would remain owner
tliereof and miglit, when he chose, enter upon the land and cut
them do'wn, provided that if tljfe lessee so desired, he might pay
the value of the trees to the lessor, which value would be
appraised by two persons, and then keep the trees. Niue and a
half years ago the plaintiff desired to cut down the trees or be
paid their value by the lessee ; but the lessee resisted the lessor’s
attempt to cut down the trees and refused to isay their value.
On a subsequent occasion also, stated by the plaintiff to be the
15th of March, 1902, the lessees denied the plaintiff’s right to
cut down the trees in question. The plaintiff accordingly, on
the 10th of April 1903, filed a suit against the lessees in which
he asked for an injunction against the lessees defendants
restraining them from obstructing him in cutting down the
trees. The Court of first instance (Munsif of Koil) dismissed
the suit as barred by limitation either under article 113 or
under article 120 of the second schedule to the Limitation Act.
On appeal by the plaintiff the Additional Subordinate Judge
of Aligarh held that either article 142 or article 144 applied
and that the suit was not time-barred. He therefore allowed
the appeal and remanded the case to the Court of first instance
under section 562 of the Code of Civil Procedure. Against
this order of remand the defendants appealed to the High
Court.

Babu Parhati Gharan Ghatterji, for the appellants.

Mr. M. L. Agarwala, for the respondent.

Brair and BANER.n, JJ.—In this case the plaintiff came
into Court alleging that the defendants, who were lessees, had
refused to allow him to exercise a right reserved in the lease
under which the defendants were in possession of the plaintiff’s
land. The right reserved to the plaintiff was a right to enter
upon the land at his discretion to cut and tako away trees, and
it was a right of which the defendants could have deprived
him by paying instead compensation for the value of the trees.
The plaintiff sued for an injunction to restrain the defendants
from hindering him from exercising the right. The plaintiff
came into Court alleging the refusal on the jjart of the
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defenclanfcs to liave taken place in March 1902. It was foimcl,
however, that the defendants had refused to allow him to
exercise his right and denied that he had any such right in
1893. The suit was brought on the 10th of April 1903. It is
therefore eleven years since the right of the plaintiff was
denied by the defendants. < The Court of first instance applied
article 113 of the second schedule to the Limitation Act to the
case and dismissed the suit. The Court of first appeal reversed
the decision of the Court of first instance and held that article
142 or 144 would apply. We have to consider each of the
articles with reference to the relief claimed by the plaintiff.
In his plaint we find tlie relief asked for to be an injunction
against the defendants restraining them from interfering with
his right. For such invasion of right there is no article in the
second schedule of the Limitation Act. Therefore the article
which we hold to apply is article 120, which gives the plaintifi*
a period of six years from the time the right to sue accrues.
I'~r this proposition we have the support of the Madras Court
in the case of KanaJcasabai v. Muttu (1). We therefore decree
the appeal, set aside the order of the Court below, and restore
the decree of the Court of first instance dismissing the plaintiff’s

case, with costs in all Courts.
Appeal decreed.

PKIVY COUNCIL.

BALEAJ KUNWAR and anothbe (DB5BNDAIfTs)-t). JAGATPAL SINGH
(PHAINTIPP).
[On appeal from tlie Coui’t of the Judicial Commissioner of Oudli.]

Act No. | of 1869 (Oudlh JEslaiea Act), seetiona 13,14, 15 and "-"mTransfer to
Jiersmnot in line of succession—JEffect of transfer in changing rules of
succession—Brother—Salf-hrother—Marginal notes to sections of Act—
Forson acqtiiring talugta ly hequest talcing effect before passing of Act
No. I of 1869—" Legatee definition of.

The expression “would have siicceeded” in section 14 of the OudhEstates
Act (I of 1869) must bo confined to persons in the special line of succession
that would have heen applicable to the particular case if the transferor.or
testator had died intestate and the death had ocgurred at the date of the

P resentlLord MAONASHTEN, Lord LiNDiiBy and Sib Abthxtb Wiison.
(1) (1890) I. L. B, 13 Mad., 445,
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