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APPELLATE CIVIL.

Bn/ore Sir John Stanley, Knight, Chief Justice, anil Mr. Justice. JBurlntt,
ZAMIN ALI KHAN (Praintiff) u. GENDA axd omees
(DEFESrDAHTS).*
Act No. I'l oy 1901 {N.-W. F. Tenancy Act), sections H80 and 170—Api~eal
*MJurisdiction—Letters Fatcnt, section 10.

Held that the words of section 180(2) of the ISTorth-Westorn Provinces
Tenancy Act, 1901:—“A q™uestion of jurisdiction has been decided” mean
"'decided by the Collector as an appellate Court.” Where a question of
jurisdiction had been decided by the Court of first instance (Assistant
Collector), but was not raised before or decided by tbo appellate Coi;rt. (Collec-
tor), it was hold that no appeal would lie to the District Judge.

Meld also that section 175 of the said Act has no effect upon the juris-
diction conferred by section 10 of the Letters Patent of the Court.

A suit to recover arrears of rent was instituted under the
provisions of section 93 of Act No. X 11 of 1881 in the Court of
an Assistant Collector of tlie second class. The suib was insti-
tuted on the 9th of May 1901, and its object was to recover the
sum of Rs. 140 as rent of certain pasturage rights, which the
plaintiff alleged to be due from the defendants under a sub-lease
granted by him and accepted by them. In defence the defen-
dants pleaded (1) that as the land in dispute was uncultivated
it was “not governed by Act No. X1l of 1881,” and the suit
was therefore not cognizable by a Eevenue Court; and (2) that
the plaintiff was not their lessor. They alleged that they were
lessees under the zamindar and not sub-lessees under the plain-
tiff. In the Court of first instance the first issue fixed was that
of jurisdiction. The Assistant Collector on this point found
for the plaintiff, holding that the suit was cognizable by a Re-
venue Court. On’the facts also he found for the plaintiff and
decreed the claim on the 25th of October 1901. The defendants
appealed. In their memorandum of appeal they again pleaded
to the jurisdiction of the Revenue Court; but apparently when
the appeal came np for hearing the question of jurisdiction was
not argued, or was not pressed, before the Collector. The judg-
ment of the Collector dealt only with questions of fact and
made no mention of any plea as to jurisdiction. The Collector
dismissed the appeal, and from his judgment an appeal was

* Appeal No. 45 of 1903 under section 10 of the Letters Patent.
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preferrod to the Distiict Judge under section 180, cl. (2) of the
North-Western Provinces Tenancy Act of 1901. The question
of jurisdiction -was again raised, but, it seems, not pressed. The
District Judge decided the appeal on the merits, and, reversing
the appellate decree of the Collector, dismissed the plaintiff’s
suit with costs. The plaintiff preferred an appeal to the High
Court urging that under the new Tenancy Act, which was in
force when the appeal to the District Judge was filed, no appeal
lay, no question of proprietary title or of jurisdiction having
been decided by the Collector. This appeal came before a single
Judge of the Court who dismissed it, holding that the case
clearly falls within the range of section 180 of the Tenancy
Act of 1902 (?1901), and, the question of jurisdiction having
been decided, an appeal did lie to the District Judge.” The
plaintiff thereupon appealed againfit this judgment under
secfcion 10 of the Letters Patent.

Mr. G. W. Dillon, for the appellant.

Mr. Agarwala, for the respondents.

Stantey, CJ. and Buekitt, J.—This is an appeal under
section 10 of our Letters Patent from a judgment of one of the
learned Judges of this Court, passed on appeal from a decree of
the learned District Judge of Aligarh, on appeal from a decree of
the Collector of that district, affirming on. appeal a decree of an
Assistant Collector of the 2ad class in a suit to recover arrears of
rent instituted under the provisions of section 93 of Act No.
X 11 of 1881. The suit, which was one under clause {a) of the
section just mentioned, was instituted onthe 9th of May 1901, and
its object was to recover the sum of Rs. 140 as rent of certain
pasturage rights which the plaintiff alleged to be due from the
defendants under a sub-lease granted by him and accepted by
them. The suit was instituted in the Court of an Assistant
Collector of the 2nd class who wasthe.i (1901) competent to hear
it, but who since the passing of the N.-W. P. Tenancy Act, No.
Il of 1901, ceased to exercise, from January 1st, 1902, jurisdic-
tion in such a suit where the subject-matter exceeded Rs. 100.
In defence the defendants pleaded (1) that as the land in dis-
pute was uncultivated,*it was “ not governed by Act No. X Il of
1881, the suit is therefore not cognizable by the Revenue
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Court j” and (2) they denied tl\at the plaintiff was a lessor of tlie
land or that they hekl asub-lease under him. They alleged that
they were lessees under the zamindar and not sub-lessees under
the plaintiff. In the Court of first instance the first issue jQsed
by the Assistant Collector raised the question of jurisdiction.
Other issues were directed to the questions of fact mooted in
the pleadings. On the first issue the Assistant Collector (giv-
ing full reasons for his decisioa) held that the suit ivas cogni-
zable by a Revenue Court. On the facts he found for the plain-
tifff and on October 25th, 1901, gave a decree for the amount
claimed. The defendants appealed. In their memorandum
of appeal they again pleaded to the jurisdiction of the Revenue
Court to try the suit, and raised the same issues of fact as before
the Court of first instance. The appeal lay to the Collector
under eection 18S of Act I90. X 11 of 1881. It was presented on
November 20th, 1901, and was dismissed on December 2nd,
1901. It would appear that the question of jurisdiction was not
argued or was not pressed before the Colleotor. Probably the
appellant’s legal advisers considered it a hopeless plea. Any-
how the Collector in his appellate judgment did not notice it.
His judgment is somewhat curt and deals only with the questions
of fact, Tho judgment does not decide any question of jurisdic-
tion. Now it is unquestionable that under section 189 of Act
No. X 11 of 1881 the appellate decision of the Collector was open
to appeal to the District Judge. But that Act was repealed as
from January, 1902, the date on which the new Tenancy Act,
No. I'l 0f1901, came into force, and it was after that date, namely,
on JPebruary 11th, 12, that the defendants preferred an appeal
to the District Judge from the appellate decree of the Collec-
tor. It is unnecessary for ns to consider whether if that appeal
had been preferred before January 1st, 1902, it would have
been afiected by section 6 of Act No. | of 1868—the General
Clauses Act. The appeal to the District Judge was preferred
after Act No. Il of 1901 had come into force, and w are of
opinion that though the appeal to the District Judge was pre-
ferred from adecree passed under the provisions of the repealed
Rent Act, nevertheless, as it was instituted after the new Act
came into force, we must refer to the new Statute to ascertain
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ai wliat terms the latter permits an appeal from an appel-
late decree of a Collector. Those terms differ considerably
from those provided in section 189 of the repealed Act and
are much more limited. They [section 180, clause (2)] omit
entirely the first and second clauses of section 189 of the for-
mer Act, aud while retaining the third they modify its language
not a little, and add a provision giving an appeal from the
appellate decree of a Collector in suits in which in that appel-
late decree a question of jurisdiction has been decided.”™
The reason for the first of these omissions is clear. It is because
an Assistant Collector of the 2nd class is no longer empowered
to hear suits in which the value of the subject-matter exceeds

Rs, 100. Why the second clause was omitted we cannot say.
Now, as an appeal from an appellate decree of a Collector
can be admitted, under the new Act, only if it comes under the
conditions presented by section 180, clause (2) of that Act, we
have to see whether the appeal preferred to the District Judge
in this case comes within either of the conditions presented
by the section just cited. There is no allegation that any
question of proprietary title was decided by the Collector on
appeal. Itis also clear that he did not decide any question
of jurisdiction. No doubt in the memorandum of appeal before
him a question of jurisdiction was raised. But the Collector,
probably for reasons set forth in an earlier portion of this
judgment, did not decide that question. No allusion to it is to be
found in his decision. An appeal under sub-section (6) of the
second clause of section 180 of Act No. Il of 1901 is permitted
only when in the appellate decree of the Collector a question
of jurisdiction has been decided. It is not sujfficient that such
question has been raised in the memorandum of appeal before
the Collector. It must also have been decided. Hero there
was no decision of any such question. Therefore, in our opinion,
no appeal lay to the District Judge in this case. The District
Judge, however, entertained the appeal and eventually, revers-
ing the appellate decree of the Collector, he dismissed the
suit with costs. The judgment of the learned Judge is based
entirely on the facts. He also took no notice of the question
of jurisdiction which was again raised in the memoraodupa
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of appeal. From the decree of the District Court a further
appeal was presented to this Court by the plaintiff, whose suit
had been dismissed by the District Judge. In the memorandura
of appeal it was contended that as the new Tenancy Act
had come into force before the appeal was presented to the
District Judge, the latter had no jurisdiction to entertain the
appeal, no question of proprietary title or of jurisdiction having
been decided by the Collector.

The appeal came on for hearing before one of the learned
Judges of this Court who dismissed it, holding that ~Hhe case
clearly falls within the range of section 180 of the Tenancy
Act of 1902 (? 1901), and the question of jurisdiction having
been decided an appeal did lie to the District Judge.”

In these observations of the learned Judge of this Court
we are unable to concur. In our opinion, for reasons set forth
nt length in an earlier portion of this judgment, the Collector
did not decide any question of jurisdiction. The foundation
of the District Judge’s jurisdiction to entertain the appeal is
the decision of such a question by the Collector, and no such
guestion having been decided we hold that no appeal lay.

It was further ~contended before us that section 175 of the
new Tenancy Act precluded an appeal under the Letters Patent
-of this Court from the judgment of the learned Judge of the
Court. In our opinion that contention has no substance. When
an appeal is instituted in this Court and is heard by a .Judge of
the Court sitting alone, an appeal from his judgment is allowed
by section 10 of the Letters Patent. Section 175 of the Ten-
ancy Act is not a section which purports {inter alia) to regulate
the procedure to be observed by the Judges of this Court in
hearing appeals. It can refer only to matters outside, and
cannot have the effect of modifying section 10 of the Letters
Patent of this Court.

We must therefore allow this appeal, and setting aside the
decree of this Court and of the District Judge we restore the
appellate decree of the Collector with costs in all Courts.

, Appeal decreed.
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