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REVISIONAL CIVIL.

Before e, Justico Knox and Mr. Justice diknun.
KESRI NARAIN A¥D orEERS (DUOREE-HOLDERS, AUSTION PURCHASLLS) ».
ABUL HASAN (JUDGMEYT-DEBTOR).¥®
Ciuil Proeedure Code, sections 818 and 885—Eaecution of decret~—Sule—due-

gion purehaser obstructed by tlird party—No epplicalion under seetion 333

presented within 80 days, but fresh application wnder sectivn 818—dppli-

cation barred—Act No. XV o 1877 (Indian Limilation det), Schodule

IT, article 167.

Cerbain purchasers at a sale of jummovable property in exccution of a
decree applied under section 318 of the Code of Civil Procedure for delivery
of possession of the property puvchased, bub resistance was offored, according
to the amin, by some third persons to their being put into possession. The
purchasers did not thereupon make any application for an inquiry uuder
section 335 of the Code, but after the expiry of the yperiod of limitation for
such an spplication put in a fresh application for delivery of possession.

Hold by Aikman, J. (Koox, J., dubifcate) that no such application would
lie, but the auction purchasor must bring a separate suit to determine his
right to the property, Bluftic v, dppasemi (1) and Narain Das v. Hasri
Ll (2) distinguished. Finaykrav dimrit v. Devrao Govind (3) followed,

IxN execution of a decree for money Kesri Narain and others
decrec-olders purchased certain immovable property. The
sale was confirmed on the 7th of October 1901. On the 22nd
of July 1902, the auction purchasers applied to the Court under
section 318 of the Code of Civil Procedure for an order for
delivery of possession, and the Court ordered the amin to put
the applicants into possession of the property. The amin, how-
ever, returned the warrant unexecuted reporting that a person
other than the judgment-debtor resisted the purchasers in get-
ting possession. The purchasers did not, as they might have
done, apply to the Court under section 335 of the Code of Civil
Proceduare to inquire into the matter of the resistance ; but, after
the expiry of the thirty days allowed for making such an appli-
cation, they made, on the 23rd of December 1902, a fresh
application to be pubt into possession. The Court executing
the decres (Subordinate Judge of Allahabad) rejected . this

second application for possession because no application under

*Civil Revision No, 10 of 1903"

(1)'(1890) L L.R.,13'Mad,, 504 (2) (1898) 'I.L: Ri, 18 AL, 233,
"(8) (1887) I 1. R, 11 Bom,, 473,
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section 335 of the Code had been made within the fime limited
by law. Against this order the purchasers applied in revision
to the High Court.

Babu Durgu Charan Banerji, for the applicants.

Babu Sutye Chandre Mukerji, and Babu Sital Prusud Ghose,
for the opposite party.

Arxyan, J—The applicants purchased certain immovable
property at a sale held in execution of a decree for moncy.
The sale was confirmed ou the 7th Octoker 1901. On the 22nd
July 1902, the applicants applied to the Cowrt under section
318 of the Code of Civil Procedure for an order for delivery
of possession, The Court ordered the amin to put the applicants
into possession of the property. The amin returned the warrant
unexecuted, reporting that a person other than the judgment-
debtor resisted the purchasers in getting possession. Upon
this it was open to the purchasers to apply to the Court under.
section 335 of the Code to inquire into the matter of the resist-
ance and pass such order thereon as it shonld think fit. Aurticle
167 of the second schedule to the Limitation Act fixes a
period of thirty days, counting from the date of tlfe resist-
ance, within which such an application must be presented.
The purchasers did not within the time allowed by law make
any application under section 335. On the 23rd December 1902
they made a fresh application to be put into possession. The
learned Subordinate Judge, by his order, dated the 10th Jan- -
nary 1903, rejected this application. The purchasers ask this
Court to interfere in revision. In wy judgment this applica- -
tion ought not to be granted, T think 4he lower Court was
right in rejecting the second application made to it. If a pur-
chaser at & sale in execution of a decree fails within the permd
allowed by law to apply to the Court to inquire summarily into -
the matter of the resistance to his getting possession, 1 5.
he is relegated to his remedy of a civil suit againgt thé petson
resisting him. It is true that in the case of Muttia v. Appu-
swini (1) an opinion was expressed that there is mothing to
prevent a purchases who is resisted in his atbempt to get posses-

sion of the property purchased from making a fresh apphcat ion }
(1) (1800) T, L. R, 18 Mad,, 504, ‘
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for delivery without making any complaint under section 354
of the Code. That was a case in which the purchaser was
resisted not by a third party but by the judgment-debtor. On
the other hand, in the case of Vinayakrav Amrit v. Devrao
Govind (1) an order of a subordinate Court refusing, as in
this case, a second application for delivery of possession was
sustained. If was remarked in that case that to grant a second
application “would virtually make clanse 167 of the Statute
of Limitation a dead letter”” The case of Nurain Das v.
Hazari Lal (2) was relied on as supporting the applicants’ plea,
but in that case the question as to whether a second application
under section 318 of the Code would lie was not expressly
decided. For the above reasons I am of opinion that the only
remedy open to the purchasers isto bring a regular suif against
the person resisting him, and I would reject this application
with costs. .

Kxox, J.—I am inclined to the view that the application
for delivery of possession under section 318 is substantially an
application for execution of a decree by ordering delivery of
possession of the property purchased. It is true that the ruling
of Muttie v. Appasami differs from the case before us some-
what, still I hold the principle therein contained is the prin-
ciple which should govern this case. However, in view of the
expression of my learned brother the application must bo
rejected.

By tuE COURT : ~~ :

The application is rejected with costs.

(1) (1887) T L R, 11"Bom, 478,  (2) (1895) L L. R., 18 All,, 233,
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