
1886 T revelyan , J. (after taking time to couaider the question)— 
"jSmpeesTot I Iiave beea asked by .Mr. Oaspsr to call Brahmo Persliad 

I n d i a  Singh as a wituess so as to -give the defence an oppor-
E a l i p k o -  tunity of cross-exaoiLQing him. Brahino Pershad Singh was

8OBH0 0S3. Inspector of the Sukhea Street Thanna and was called as 
a witness at the Police Court. I have been referred by Mr. 
Henderson to the provisions of s. 5-40 of the Criminal Procedure 
Code and to two English decisions on the subject. In a case 
in which there is a matter necessitating enquiry, or there is a 
question to be cleared up, and the witness proposed to be called 
is one upon whose testimony the Court could place confidencef' 
I think I should call him, but I certainly should not call' any 
witness on whose evidence I could nob place reliance, at any rate 
in a case in which the prisoner is defended by counsel,

I have again read over the deposition of Brahmo Pershad 
Singh before the Police Magistrate, and I do not think I could put 
implicit reliance on his evidence. I therefore decline to call him. 
I do not think that the prosecution is bound to tender him for 
cross-examination or do more than have him present in Court for 
the accused to call him or not as they may think fit.

H. T. H.
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APPELLATE CIYIL.

Before M\\ Justice Mittev and Mr. Justiae Macpliet'son.

1886 T3AIJ NATH SINGH (Plaintifi?) «, SHAH ALI HOSAIN (Drpendant.) * 
Deemher T1..
■----------------Interest—Penal Clause in Oontraot—■Euhanned rate of intei'sst on default of

payment of principal on due date—Penalty—Contmol Act {IX  of 1872) 
s. lir-Acl X X V in  of 1855, s. 2.

In a suit on a bond, -vvlieroia it was sUpnlatod that the loan wass to bo 
repaid on a certain date and to bear intovest at the rate of 2 por cent, per 
mensem, but tbat if tlie loan were not repaid on the data named the princi
pal was to bear interest at the rate of 4 per cent, per mensem from the date 
of the loan:

* Appeal from Appellate Decree No. 1101 of 1886, against tha dnoree of 
T. M. Kirkwood, Esq, Judge of Patna, dated the 201h of Fobiuaiy, J886, 
modifying the decree of Monlvi Mahomed Nural Hosain, Khan Bahadur, 
Subordinate Judge of that District, dated the 27th of Juno, 1884.
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B.eld, on tlie autliovity of the decision in BalMsken Da s v. Run Baha
dur Singh (1), that the stipulation as to the payment o£ interest at the ' 
higher rate was not in the nature of a penalty, and that the plaintiff was 
entitled to a decree for tho amount due on the bond with interest at the 
increased rate from the date of the bond, and that, whether the interest at 
the increased rate, in case of non-payment on the date fixed in the contract, 
was payable from the oommencement • of the loan or from the date fixed 
for the repayment of the loan, s. 74 of the Contract Act waa not applicable  ̂
Machinloah v. Crow (2) upon this point dissented from.

The decision in the case of Balhishen Das v. Run Bahadur Singh (1) 
overrules the decision in the case o£ Muihitra Fersad Singh v. Ltiggun 
Kooer (3), and all similar cases cited in Mackintosh v. Crow (2), which held 
that the stipulation for the payment o f a higher rate o f interest in Ilia 
event of the non-payment of the debt on the date fixed in the conti‘aet,'from 
the coiTiinenoement of the loan, is in the nature of a penalty.

T he plaintiff brought tliis suit to recover Es. 1^000 as 
principal and Rs. l,ll'9-5-5 as interest due under a bond execut
ed by the defendant in fawr of his ancestor on the 14th Decem
ber, 1881, the interest being calculated upon the principal from 
that date to the date of suit at the rate of 4 per cent, per 
mensem. The bond stipulated that the money -vvas to be repaid 
on the 14th of December, 1883, and it was not disputed that 
payment was not made in accordance with that stipulation. The 
suit was brought on the 6th of May, 1884. The agreement as 
to the interest in the bond was that the loan was to bear interest 
at the rate of two per cent, per mensem. It then went on to 
provide that, if the money were not repaid on the date mentioned 
above, that is, on the 14th of December, 1883, the principal should 
bear interest at tho rate of 4 per cent, per mensem from the 
date of the loan, namely, the 14th December, 1881, The defen
dant, amongst other pleas taken in defence, contended that the 
stipulation, regarding the payment of interest at the higher rate, 
was in the nature of a penalty, and that he was entitled to be 
relieved from its full operation being enforced against hiin. The 
Subordinate Judge overruled that plea, and held that he was 
bound by the contract. He accordingly decreed the suit for the 
full amount claimed in the plaint. Oa appeal by the defendant 
the District Judge, relying upon the decision in the case of

(1) I, L. I!., 10 Oalc., 305. (3) I. L. B,, 9 Oalo., 689,
(3) I. L, E., 9 Calc., 615.

1886

E a i j  N A m  
S iN S H  

1).
S h a h  A m  

H o s a i k ,



1886 Miithiim Pemtd Singh v. Luggun Zooer (1\ and referring to 
jjath other rulings by the Allahabad High Court to the same

Singh ggect, held that the stipulation for the payment of interest at
Shah a l i  the rate of 4 per cent, per mensem should be treated as being 
HosAitf. nature of a penalty so far as the period, which elapsed

from the date of the bond to the date fixed for repayment, wag
concerued. He accordingly modified the decree of the lower 
Court, and allowed the plaintiff interest at the rate of 2 per cent, 
per mensem for that period, and at the rate of 4 per cent per 
mensem for the remaining period.

Against that dooree the plaintiff now preferred this second 
appeal to the High Court.

Baboo Moheah Ohunder Ghowdhry and Baboo Wilkanl Sahoij 
for the appellant.

Moulvie Mahomed Yusoof for the respondent.
Baboo Mohesh Ghunder Ghowdhry contended that the deci

sion of the lower Court was wrong, and that the provision as to 
the payment of the increased rate of interest in the event of the 
non-payment of the amount ou the duo date was not in tho 
nature of a penalty, and therefore governed by s. 74 of tho 
Contract Act, but was a perfectly valid agreement which fell 
within the provisions of s. % Act XXVHI of 1855, Ho also 
contended that the present case was governed by tho decision of 
the Privy Council in the case of Balkishen Das v. Run Bahadw' 
Singh (2).

Moulvie Mahomed Ytisoof for the respondent contendod that 
the case was governed by s. 74 of the Contract Act, inas
much as the sum payable under the bond, in tho event of a 
breach, was easily ascertainable by a mere mathematical calcula
tion, and was therefore a sum “ named” and in the nature of a 
penalty; and that the lower Court should have gone further than 
it had done, and hold that the stipulation as to the inorufised 
rate of interest was of a peual nature even after the due dato of 
the bond. He also contended that the case of BalJdshen .Das 
V. Bun Bahadvjv Singh (2) was not in point, bocausa there the 
solehnama was the basis of a decroo, and tho rula with reference

(I) I. L R,, 9 Cab., 615. (2) I, L. K., 10 Calc,, SOij.
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to penalties does not apply to the directions contained in decrees. 7S8<i 
He also cited and relied on tlie following cases; Mazhar -^Zi'sAuN.mT 
Khan t . Sardar Mai (1); Bamidkar -v. Bu Ali Khan (2);
Behary Loll Doss v. Tej Namin (3); and Sungut Lai v, Baijnath SnAii ah

T )  / A \  H osa in .Roy (4).
The following judgments were delivered by the Court (M i t t e e  

and Macpheesost, JJ.) :—
Mitteb, J. (after staling the facts set out above continued).—

The plaintiff has preferred this second appeal, and it is con
tended before us that the deciaion of the lower Appellate Oourt 
is contrary to law. The decision upon which the lower Appellate 
Court specially relies is tliat in the case of Muthum Peraad 
Singh v. Luggiin Koer (5). There the stipulation in the bond 
was that, in case of defaujt of payment of the principal sum with 
interest at the rate of one per cent, per mensem on a certain date, 
interest should be paid at the rate of two par cent, per mensem 
from the date of the bond. Mr. Justice Wilson, in delivering thC' 
judgment of the Oourt, refers to certain cases, apparently taking a 
contrary view, but he distinguished them from the case before 
him in the following way: “ The former of these cases probably 
uealt with a document executed before the Contract Act, but 
however that may be, such cases differ materially from the present.
In them the agreement to pay an increased rate of interest from 
a future day may well be regarded as a substantive part of the 
contract, not as a penalty for its breach; but where, as here, an 
increased rate of interest from the date of the bond is made 
payable on default, we cannot regard it in any other light than 
as a sum named in the contract to be paid in case of breach 
within the meaning of s. 74 of the Contract Act.” He has 
more fully explained this view in a later case, namely, Maakintosh 
V. Crow (6). He says in the decision in that case: “ Two rules of 
law are established by the Legislature of this country ;

“ First, that a man is free to contract to pay any rate of 
interest that he chooses upon money borrowed, and the Courts 
must enforce it against him (Act XXVIII of 1855, s. 2), and

(1) I. L. S., 2 All., 769, (4̂  L L. E., 13 Calc., 164.
(2) I, L. R., 3 All., 260. (5) I. L. R., 9 ChIc., 615.
(3j L  L, R., 10 Calc,, 764. -  (6) L L. K,, 9 Cdo., 689,
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1880 tliere is notliing to hinder his agreeing with regard to the future 
as well as tho present. He may contract to \>a.j iro interest at

bikqh present, bat interest hereafter; or to pay one rate of interest
Shah a l i qow  and a higher or lower rate hereafter.”
Hosais. Secondly.—By s. 74 of the Contract Act, ‘ when a contract

has been broken, if a sura is named in the contract as the
amount to he paid in case of such breach, the party complaining 
of such breach is entitled, -whether or not actual damage is 
proved to have been caused thereby, to receive from the party
who has broken the contract reasonable compensation not ex
ceeding the amount so named.’

“ This section, it will be observed, does away with tho distinction 
bet\Ycen a penalty and liquidated damages; and this must bo 
borne in mind in dealing with cases decided before the Contract 
Act, many of which turned upon this distinction. TJndor this 
section, \vhether a sum would formerly have been held a penalty 
or liquidated damages, if it be named in tho contract as the 
amount to be paid in case of breach, it is to bo treated, much 
as a penalty was before, as the maximum limit of damages.”

Then he considers the question as to whether the particulai- 
case before him fell within the first or the sceond of tho above 
mentioned t̂ Yo rules. In the case before him the stipulation 
as to the payment of interest was that, in case of default, 
the higher rate of interest would be paid from tho date of the 
default and not from the date of the bond. Ho comes to the 
conclusion that, where the higher rate is stipulated to bo paid 
from date of default as in the case before him, the pro vial 
of s. 2, Act XXVIII of 1855 would apply, but where tho 
higher rate is, under the terms of the contract, payable from 
the commencement of the loan in tho event of tho principal 
being not paid on the date agreed upon, the provisions of 
s. 74 of the Contract Act would apply. Referring to a variety 
of eases, all set out in his judgment, he says that: " In all such 
cases this element is present, that by the terms of tho contract 
a sum is made payable by reason of tho breach, capablo of 
calculation at the time of tho broach, and payable in all events, 
though in the second class of cases tho payment is spread over 
a term. But where, as here, the contract is merely that if tho
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money is not paid at tlio due date it shall thenceforth carry isse 
interest at an enhanced rate, I do not see how it can be said that bau Nath 
there is any sum named as to be paid in case of breach. No Sikgk

one can aay at the time of the breach, what the sum will be. Shah 'ali

It depends entirely on the time for which the borrower finds it 
convenient to retain the use of the money, It is a fresh sum 
becoming due month by month, or, as the case may be, for a new 
consideration. And, in my opinion, the case falls under the 
first rule of law above mentioned, not under the second. This 
view of the law was acted upon by this Court in MaoJdntosh y,
Himt (1).”

It seems to me, with deference to his opinion, that whether 
the interest in the case of non-payment of the principal on the 
date fixed in the contract is payable from the commencement 
of the loan, or from the date fixed for the repayment of the loan, 
s. 74 of the Contract Act has no application. That section says t 
“ When a contract has been broken, if a sum is named in tha 
contract as the amount to be paid iu ease of such breach, 
the party complaining of the breach is entitled, whether or not 
actual damage or loss is proved to have been caused thereby, 
to I’Gceive from the party who has broken the contract reasonable 
compensation not escoodiug the amount so named.” In either 
of the cases mentioned above no amount is named in the con
tract as the amount to be paid in case of breach. It is true 
that on the date when the breach took place, the amount that 
under the contract would be due on that date to the creditor 
could be ascertained by arithmetical calculation, but that is no-t 
a case where it can be said that that amount is named in the 
contract as the amount to be paid in case of a breach. Then, 
again, the amount which may be ascertained by such calcula
tions is not the whole amount which is. named in the contract 
as the amount to bo paid in case of a breach, even if it be 
conceded that the use of the word “ named" does not make 
a,ny difference. The whole amount which, in consequence of 
the breach, would be payable to the creditor cannot be precise
ly ascertained on the date of the breach even by arithmetical 
calculation, because the breach continues so long as the money

(1) I. L. R., 2 Calc,, 2.
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1885 is not ■ repaid after due date, and, therefore, to use the language
Ba u  Nath nsed in the judgment of Mr. Justice Wilson, “ no one can say

at the time of the breach what the sum -vvill bo.” One or two
V,

Shah a w  illustrations will help to throw considerable light on the question, 
whether a case of this description falls under 8. 74 of the Con
tract Act. Suppose a loan is advanced on the condition that 
it is to be repaid on demand ; that interest at a cerkkiil rate is 
to be paid upon the amount bori’owed if it bo paid within a 
ccrtain time ; but if not paid witliin that time but paid within 
another fixed time, interest is to be paid at a certain other rato, 
and that, if again the money borrowed with interest bo not repaicL 
within the Uist mentioned time, the principal should carry inter
est at a certain other rate ; suppose no demand is made for the 
payment of the money till all these dates expire, curLaiuly it 
could not be said that a case of this description would fall iindur 
s. 74, because no amount would bo named here as payable 
in case of a breach, as the higher rato of interest becamo payable 
before the demand and therefore before the date of broach. 
Suppose, again, as it was the case in BIMr. Angior ALi
Ohowdhuri (1), no interest is chargeable under the conlxacfc 
for a certain time, and that if the money bo not paid within that 
time interest would be payable at a certain stipulated rat<! 
from the commencement of the loan. Here alao the case can
not fall under s. 74 of the Contract Act. It scorns to mu, tlieru- 
fore, that in both classes of cases mentioned in the jiulgininit of 
Wilson, J., s, 74 of the Contract Act is not applicable. Tho law 
that is applicable is contained in s. 2, Act XXVIII of 1855, which 
says : “ In any suit in which interest is rocoverablo, tho amount 
.shall be adjudged or decreed by tho Court at the rate (if any) 
agreed upon by the parties.” In tho case before us the ralt) 
agreed upon by the parties is 24 per cent, under one sot of 
circumstances, and double that rato under another set of eirciiin- 
stances. It is not a case of any sum being payable in case of 
a breach of the contract, but tho stipulation amount.s to this 
that two different rates of interest are payable for tho loan under 
two different sets of circumstances. Tho decision of tho Judicial 
Committee of the Privy Council in tho case of Ecdkislim Das 

(1) I. L. R„ i3 Calc,, y.QO,
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V. iJiMi Bahadur Singh (l^ fully supports the view we take. 1886
t n  that case the defendant executed in favor of the plaintiff a b a u  N a t h

Bolelinama, upon the basis of which a decree was passed. The 
solehuama stipulated for the payment of a debt due from the Shakam 
defendant to the plaintiff by instalments, and it provided that 
the plaintiff should get interest on the decretal money at the 
rate of 6 per cent, per mensem from the defendant. Then it 
further provided that, if the first instalment be not paid ou the 
30th Bhadon 1281 Fusli, then the decree-holder shall have the 
power to realize the principal with interest at the rate of one 
rupee per cent, per mensem from the date of the solehnama.
The date of the solehnama was the 29th March 1873, corres
ponding with the month of Choitro 1280. Therefore it is clear 
that the stipulation in the solehnama was that, in case of non
payment of the first instalment on the due date, that is, on the 
30th Bhadon 1281 Fusli, interest at the rate of 12 per cent, per 
annum was to be paid from the date of the solehnama, that 
is from Choitro 1280. The rate otherwise agreed upon to be 
paid was 6 per cent, per annum. The High Court had held, with 
reference to this provision, that the double rate of interest was 
in the nature of a penalty. Their Lordships of the Judicial 
Committee, with reference to this decision, say: “ Independently 
of the fact that no appeal was preferred against that decision, 
their Lordships are of opinion that the construction of the dccree 
was substantially correct, though they do not concur with the 
High Court that the payment of a double rate of interest was 
in the nature of a penalty. The solehnama was an agreement 
fixing the rate of interest, which was to be at the rate of 6 per 
cent, under certain circumstances, and 12 per cent, under others.”
Then further on they say: “ It is scarcely necessary to refer to 
the argument that the stipulation for payment of interest at 12 
per cent, per annum upon the whole decretal money was a penalty 
from which the parties ought to be relieved. It was not a 
penalty, and even if it were so, the stipulation is not unreason
able, inasmuch as it was a ffl.ere stipulation of interest at 12 
instead of 6 per cent, per annum in a given state of circum
stances.” It seems, therefore, that the case cited by the lower 

(1) I. L, R., 10 Calc., 305.
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188B Appellate Cotot and all the otlier similar eases cited in the 
" b a i j  N a t u "  judgment of Mr. Justice Wilson, in the case of Mackintosh v. 

SiKftH (ji-fjyj ruling that the stipulation for the payment of a higher 
Shah i w  rate of interest in the event of the non-payment of the debt on 

H o s a i n .  contract, from the commencement of the
loan is in the nature of a penalty, have boon overruled by their 
Lordships of the Judicial Committee in the case cited above.

The decree of the lower Appellate Court will, therefore, be 
reversed, and that of the Court of first instance rcistored with 
costs in all the Courts.

MA.CPHEESON, J,— I  think Ave are bound to follow the vio-w 
taken by the Privy Council in the case referred to, aiid which 
practically overrules the decision of this Court to wliicli refercncc 
is made. I  concnr, therefore, in reversing the decree of iho 
lower Appellate Court.

H. T. H. Apjieal allotvecl.

ORIGINAL CIVIL.

!Befoi'e M t, Jit'Hiee M itter ami Mi'. Justice Trevelyan.

1886 DOYA NAEAIN TEWAllY (P la ih tiff) v, THE SEOUETAEY OF 
Sqitember 8, STATE FOR INDIA IN COUNCIL {Disfeniiaht).*

Jnnscliotion—Xettera Patent̂  1865, s. 12— Carrying on himnets mid perDon- 
ally imrUng for gain—Sterelary of Stale—Cause of Attinn—Limitation—■ 
Jcknoiohiigment—atatute 21 and 22 yic., o, lOG, s. ¥̂ —Limitatio)i 
Act [XV of 1877), ss. 19, 20.
Section 65 o f  21 & 22 Vic., c. lOG, dooB nol conslitiilc tlio Soerfliu'y of 

Slato a body eovporate, but simply lays clown that lliiil officer ami depart- 
ment are to be sueJ as a body corporate. A suit, Uwrohro, brouglil affaiiiHl 
the Secretary of State is not one against any perHoii or any real body corl 
porate, but is one brougbt against a norainal defondaiit, tnuli luwiiijial 
dant being put upon the record merely to enablo tho pkiintiJI' to obtain tlio 
remedy seciirod to him by s. 65.

The wordu “  causo of action’’ in S. 12 of tho Lottors Palorit, ISGI'), iiioari nil 
those things necessary to givo a right of action ; and in a frniL for hreat̂ h <iC 
conti'act, where leave has not been obtained to ano under that soction, 
it must bo established that tha contract as woll as tho breach liavo taken 
place -within iho local limits o£ tho Oonrt,

Original Civil Suit No. 211 of 1881.
(1) I, L, R., 9 Calo., 689.


