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APPELLATE CIVIL,

Bafore Mr. Justice Blair and Mr. Justiee Banerji,
MAHADEO (Derexpast) v. BUDHAT RAM (PLAINTIFTF).*

Aot No. IX of 1877 (Provincial Small Cause Courts Aet), Schedule IT,
Articles 13 and 81—8mall Cause Cowrt suit--Swif for monsy kad and
recatved—S8esond A ppeal—Civil Procedure Code, seelion 586.

Under & decyoe passed upon &n award a certain market was parlitioned
between the plaintif and the defendant. In the plaintifi’s share was a
tewple. The plaintif alleging that according to the award and the decreo
thercon the duties and weighment charges collected in the market wore
allotted for payment of the expenses of the temple sued the defendant to
rocover, for the purposes of the temyle, certain dues said o have been
collected by the defendent in his share of the market, The suit was instituted
in the Court of a Munsif.

Held (1) that the suit was s suit of the nature cognizable by a Conrt of
Small Causes, and (2) that the fact that the suit was instituted in the Court
of a Munsif and not in a Court of Small Causes would not vender the pro-
visions of section 586 of the Code of Civil Procedure inapplicable. Kalian
Dayal v. Kaldan Narer (1), followed,  Dyobukes Nundun Sen v. Mudhoo
Goople (2), dissonted from.

Tue plaintiff and defendant in the suit out of which this
appeal arose had been joint owners of certain immovable
property, including a bazar in the town of Jasra. This pro-
perty had been partitioned between them by means of arbitra-
bion, and the award of the arbitrators had heen followed by a
decree of court. To the plaintiff’s share had fallen the manage-
ment of a certain temple, and, according to him, under the
terms of the award and decree, amongst the sources of income
appropriated to the temple were certain charges derivable from
the market. In the present suit the plaintiff claimed Rs. 150,
which the defendant was alleged to have collected from his
share of the market, and which according to the plaintiff the
defendant ought to have handed over to him for the benefit of
the temple. The defendant denied that under the terms of
the award and the decree the particular income arising from

his share of the market was to be devoted to the maintenance

* Second Appeal No. 9868 of 1901 frow a decree of Mnushi I\Iuha“nv]ma‘
‘S:iraj-u_d-din, Judge of the Court of Small Causes, exereising pawers of thl(}
Subordinate Judge of Allshabad, dated the 206h May 1001, confirming a decres,

of My, Nand Lal Binerji, Birrister-at-Lnw, Muusif of Al ad, .
Ist September 1900, ! ’ it of Allnhabad, dated tl’fq“

(1) (1984) 1. L. R, 9 Bom, 259  (2) (1876) I, L. R., 1 Cale,, 128,
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of the temple. e also raised the contention that the suit
was of the nature cognizable in a Comrt of Small Causes, and
that as such a court existed in Allahabad the suit could not Le
entertained by the Munsif, in whose court it had been filed.
Both the Courts below overruled the defendant’s contention as
to jurisdiction, holding that article 13 of the second schedule
to the Provincial Small Canse Courts Act, 1887, excluded the
jurisdiction of the Small Cause Court. The Munsif decreed
the plaintiff’s claim, and on appeal this decree was confirmed.
The defendant thereupon appealed to the High Conxrt.

Pandit Baldeo Ram for the appellant. -

Mr. Abdul Jalil (for whom Mr. Abdwl Raoof), for the
respondent.

Brair and BANERJT, JJ.—This appeal arises out of a suib
brought by the plaintiff respondent in the Court of the Munsif
of Allahabad for recovery of a sum of Rs. 150 which the
plaintiff alleged he was entitled to. The defendant had collect-
ed that amount in a certain market and had withheld payment
of it. Tt appears that the partics had difforences about the
partition of certain property. Those differences were referred
to arbitration, and an award was made, in accordance with
whicha decree was passed. The award and the decree provided
for the maintenance of a temple, situated in the market of
Jasra, which was partitioned bebtween the parties, and indicated
the sources of income arising from the market which were to be
devoted to the maintenance of the temple. One of these sources
was certain weighment charges. It was contended on behalf
of the plaintiff that these charges realized in the share of the
market allotted to the defendant ought to have been paid out
to the plaintiff for the maintenance of the temple. He accord-
ingly claimed the amount which he alleged was so payable.
The defendant denied that under the terms of the award and
the decrce the particular income arising from his share of the
market was to be devoted to the maintenance of the temple:
He algo raised the contention that the swit was of the nature
oognwable in a Court of Bmall Causes, and that as such a
Court existed in Allahabad the suit could not bé. entertained by
the Mungif, The Courts. below overruled the -defendants
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contention as to jurisdiction, holding that article 13 of the
second schedule to the Provincial Small Cause Courts Act
excluded the jurisdiction of the Small Cause Court. A decree
was madoe by the Court of first instance in favour of the
plaintiff. The defendant appealed, and from the decree i{l
that appeal, which affirmed the decree of the first Court, this
second appeal has been preferred.

Io our judgment the suit was one for money had and
received, and was not of the nature contemplated by article 13
of the second schednle to the Small Cause Courts Act. The
cesses and dues therein referred to are cesses or dues which
are claimed gud cesses or dues and apparently from the person
who is liable to pay them. In the present case what the
plaintiff really sues to recover is a sum of money which the
defendant is alleged to have received for the plaintiff’s use.
It was also not a-case to which article 81 applies, as the amount
claimed could not be held to be profits of immovable property
belonging to the plaintiff which had been wrongfully received
by the defendant. The property from -which the amount
claimed was realized admittedly belonged to the defendant.
Therefore that clause has no application. In our judgment the
snit was one of the nature cognizable by a Court of Small
Causes. That being so, section 586 of the Code of Civil Proce-
dure precludes a second appeal from the decree of the Court
below, the wvalue of the subject-matter being below Rs. 500.
That section provides that no second appesl shall lie in any
snit cognizable by a Court of Small Causes when the amount or

- value of the subject-matter of the original suit does not exceed

Rs.500. The applicability of the section depends on the nature
of the suit and not on the Court in which it is instituted. We,
must consbrue the words used in the section in their ordin‘éfrj;
meaning, and so construing them we are unable to hold that
the section would not apply to a case in which the Conrt which
entertained the suit had no jurisdiction to take cognizance of it..
In this view we are supported by the ruling of the Bombay Court
in the case of Kaliaw Dayal v. Kalian Narer (1), with which -
we {ully agree, and we ave unable to acoept the interpretaﬁiiog “
(1) (1884} I, L. R,, 9 Bowm,, 259,
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put on the scetion in the ecase of Dyebulkee Nundun Sen
v. Mudhoo Mutty Goopta (1). In our judgment the present
appeal does not lie. Mr. Baldeo Ram on behalf of the appellant
asks us to treat this appeal as an application under section (22
of the Code of Civil Procedure, to seb aside the decrees of the
Courts below and to direct the plaint to be returned. That
section confers on us a wide discretion, but, after having
considered the terms of the decree and the award to which we
have referred above, wo see no reason to exercise our discretion in
favour of tho appellant. We accordingly dismiss the appeal
with costs,
Appeal dismissed.

Bsfore Mr. Justice Blair and Mr. Justice Raner i,
UMRAO SINGH (Jupe¢MENT-DEBTOR) v. LACHMI NARAIN Axp OTHERE
{DEOREE-TIOLDERS). ¥

det No. XV of 1877 (Indian Limitation Act) Seheduls II, Article 180

Ezecution of deeree—Limitation—Decree of Chartered Righ Couré—

Ravivor.

A deoree was passed by the High Court at Calentta in 1887, On the 1st
of June 1§92 an application for the tvonsmission of the decvee fo the district
of Aligarh was made to the High Court., Upon that application a notice
under section 248 of the Code of Civil Procedure wag issued, and on the Gtk of
August 1892, the following order was passed thereon :— Lot execntion issue
as prayed, no cause being shown.”

Held, on objection taken that a subsequent application for execution,
filed on the 15th of Janunary 1903, in the Court of the Subordinate Judge of
Aligarh, was time-barred, that the order of the High Court at Caleutta made
aftor issue of notice under seetion 248 of the Code of Civil Procedure amount-
od to a revivor of the decree within the meaning of article 180 of the sccond
schedulé to the Indian Limitation Act, 1877, and execubion was not barred,
Suja Hogsetn v, Manohwr Das (2), Manokar Das v. Fulteh Chand (8) and
Ganapathi v. Balasundara (4) referrad bo.

" Tars was an appeal arising out of an application made in
the Court of the Subordinate Judge of Aligarh for execntion
of a decree passed by the High Court at Calcutta on the 1st of
Decomber 1887 and thence transferred to Aligarh for execu-

ﬁOi‘I,e'“‘ ‘(\‘vThe application was not made by all the decree-holders,

& Pjrst Appeal No, 278 of 1902 from a décree of Maulvi Mulsanmadiad,

te Judge of Aligarh, dated the 4th of September 1902,

76y 1. L. R, 1 Cale., 128.  (3) (1903), LT, R., 30" Oale,, 979,
L L, By24 Cale, 244 (4) (1884) L L. R., 7 Mad., 540,
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