
IflO-i This appeal tlierefore cannot be allowed. l i  in no cIouIjI a
---------“  hard case for the appellant, who has suffered serious loss through
wLui t h e  blunder of the Governaient officials. He, however, has his

M a s 'i a t  remedy under section 315 of the Code of Civil Procedure. Our
KEAif. order is that this appeal be dismissed with costs.
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^egulalloii 2̂ 0. I l l  oy 1877 {Apiivi'/i Lau''‘i) nacli>o)i —-SuK J'ui'
redcMpliaii—Ap})UmUoit o f  (he I'lda u f “ daiii dtiixil."
Scltl tliat the rule livid down by sociion 33 of Eegulation HI u£ 1K77 

applies only to (jasos ia which moucy is payablu by the dcfuudant to tlu' 
plainbiffi, and ih not upplioahle to a «ui(; for redemption of a njortgngc. 
Nimah Azimut Ali Khan x. Jmahir SCiii/ (1) I'cferi’cd to.

This was a reference made under the proyisioiis of sections 
17 and 19 of Eegulation No. 1 of 1877 by the Commissioner 
and District Judge of Ajmcre-Merwara, The facts out of 
which the reference arose are thus stated in the referring order:— 

‘̂ 'Defendants S to 6 mortgaged (in October 1S87), wdth pos- 
sevssion, to defendants 1 and 2 certain immovable property; of 
which defendants 1 and 2 entered into possession of seven yhops 
only. Interest was payable on the mortgage money at 10 annas 
per Gent, per mensem. The amount of the mortgage money 
was Rs. 9,800. The mortgagees were to collect the rent and 
profits aud appropriate them, firstly, to interest and secondly, to 
principal, with compound interest at 1 per cent, per mensem if  
these collections were less than the interest due under the mort'- 
gage. The mortgages were two ; the first for Es. 9,000, being 
a simple mortgage usufructuary, and the second for Rs. 800, a 
simple mortgage.

^“ The mortgagors raorLgagcd bholr right of redemption to 
third parties on. July 18th, 1892, These third parties obtained

**]\nsia'I!aueoua No. 09 of 1DU3,
(1) (IS70) la Moo., I. A., m , nt p. 4,14,



liA iL A B II.

a decree agaiast blie mortgagors, to wHcli fclie mortgagcies were m i  
parties, under wKicli it was directed tliafc an account should bo NiiMp
taken under the mortgages and tlie property sold subject to the C'hâ -h
mortgagees’ lien for the amount due to them under the acooimt. jivuua

Ko such account was taken  ̂ however, and the property was sold, 
the present; plaintiff becoming the purchaser at the sale. Plain
tiff now sues for the redemption of the mortgages on the pay
ment of Es. 7jl91-10-9j pleading that the mortgagees did not 
obtain possession of the whole of the property, as they might 
have done, and that they failed to obtain full rents for the pro
perty of which they were in'pos?e^siou. The defendants (mort- 
gagee.v) pleaded that they could not be held lespousible for any 
deficiency in, the rents realized and the plaintiff could not obtain 
redemption for less than Rs. 20,200 calculated as follows:—
ErS. 9,800 principal j Rs, 9,800 interest; Us, $00 costs for repairs 
exocuted by the mortgagees.

“ Both the local Courts liavo held that the plaintiff is hound 
to pay the defendants before redemption all sums whioli the 
mortgagors would have had to pay if  they had brought a suit for 
redemption, and that the mortgagees had been guilty of no 
neglect. It was then sought to determine the state of acoonnt 
between the parties. For this pnrpo.se, ■\nth reference to sec
tion 33 of the local Regulafcion I I I  of 1877, Rs. 9^800 has 
been taken as the amount of prinoipal sum of money and 
Rs. 9,800 a's the amount of interest, from which Rs, 5,873-7-3 
have been deducted on account of rents, etc., realized by the 
mortgagees, the items claimed by plaintiff on account ,of rents 
of property left in possession of the mortgagors being dis
allowed. The plaintiff in the result has obtained a decree 
entitling him to redeem the property on payment to the mort
gagees of the sum of Es. 13,784-10-9. The questions of law or 
usage haying the force of law referred by both parties are as 
follows

•̂̂ By the plaintiff. That he is entitled as against the pioft-* 
gagees to deduct from the sum on which he can ob<>aini'&-, 

,/defflL|)tion the rents and profit's which the mortgagees might 
obtained for the pi'opcrty of Ŷl’̂ ioh they did not pos

session.'"'
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1004 “ That the mortgagees were estopped from pleading as 
against pkintiff that they were not in possession of any of the 
property.

That the principle of section 76 of the Transfer of Pro
perty Act ap|»lied to the case.

By the defendants. That section 33 of Ajmere Regula
tion I I I  of 1877 had no application to mortgage suits and did 
not apply to suits in which all the parties were not Hindus.

These various questions are discussed and decided in the 
judgments of the local Courts adversely to those who have raised 
them. As to the point of estoppel no issue was framed on this 
siibjeotin the Court of original jurisdiction, nor was estoppel 
a ground of appeal. In my opinion both references may be 
dismissed, each party bearing his own costs,”

Bahu Jogindro Nath Ohaudhri, for Nemi Chand and 
another.

Mr. A. E . G. Eam'dton, for Radha Ballabh.
K no x  and Aikman, JJ.—This is a reference made by the 

Commissioner and District Judge of Ajmere-Merwara under 
section 17 of the Ajmere Courts Regulation, No. I  of 1877. 
The questions referred are thus set ou t;—“ By the plaintiff. 
That he is entitled as against the mortgagees to deduct from the 
sum on which he can obtain redemption the rents and profits 
which, the mortgagees might have obtained for the property of 
which they did not take possession.

“ That the mortgagees were estopped from pleading as 
against plaintiff that they were not in possession of any of the 
property.

" That the principle of section 76 of the Transfer of Pro
perty Act applied to the case.

By the defendants. That section 33 of Ajmere Regula
tion No. I l l  of 1877 had no application to mortgage suits and 
did not apply to suits in which all the parties were not H in
dus*̂ ’

We have heard counsel on both sides. Bearing in mind the 
findings of the Courts below, to the effect that no laches has 
been shown on the part of the mortgagees, we hold that the first 
plea of the plaintiff is not entitled to any weight. As regards



the second, the Commissioner has pointed out that no ivSSiie has
been framed on the point in the Court of original jurisdiction
and it was not made a ground of appeal by the plaintiff. It OnAy-o
was for the plaintiff to set it up. He has not done so, and R a d h a

there are no materials on the record upon, which such a plea can B.\,i.t,abh.
be sustained. On this question also onr decision is  against the
plaintiff.

With regard to the pleas taken by the defendants, the 
learned advocate who appears for them-has very properly 
admitted that he cannot support the second plea—that section 
33 of Regulation I I I  of 1877 does not apply to suits in which 
all the parties are not Hindus. He admits that the first part 
of the plea had been more widely worded than is necessary for 
his case. He so far supports the plea as to maintain that sec
tion 33 does not apply to a ease like the present^ that is, to a 
suit for redemption, and in support of this he refers to the 
case of Nawab Azim ut All Khan v. Jowahir Sing (1). His 
contention is sustained by the view expressed by their Lord
ships of the Privy Council in that case, as well as by the 
language of section 33. The language used in section 33 has 
reference only to cases in which the money is payable by the 
defendant to the plaintiff and not to a case like the present, in 
which the reverse is the case. In onr judgment the defen.d- 
ants mortgagees are entitled to the full amount of interest due 
under the mortgage deedŝ , minus any amount which the Court 
below finds that they have received and have not accounted 
for.
, This is our answpr to the reference. Costs incurred in this 

Court will be notified to the Court making the reference.
(1) (1870) 13 Moo., I. A., 404, at p. 414.
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