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Magistrate because in his opinion that officer conld pass an
adequate sentence.” The caso of Queen~Empress v. Havig
Tellapa (1) is to the same effect. I seb aside the order of the
first class Magistrate, dated the 176l of December, 1903, return-
ing the case to the Tahsildar Magistrate, and direct that the
first class Magistrate dispose of it himself, passing such judg-
ment, sentence or order as he thinks fit and as is according
to law.

SRS ———

APPELLATE CIVIL.
Before Mr. Justice Burkitt and My, Justice Aikman.
JWALA SATIAY (DnrENDANT) . MASIAT KHAN (Prarnrire) *
Eeecution of decrea—=Sale in execution of propertylnol belonging lo the
jndgment-deblfor—8uil by owner of proparly so gold to recover possession

— Zimitalion—Aet No. X1 of 1877 (Tadian Limiteliog det), schedule

TL, articles 12 and 144,

Where in cxecution of an order under section 412 of the Code of Civil
Procedure for pmymeﬁt of Court fees certain immovable property was sold as
the property of the persons liable under such order, which in fact did not
belong to them, but to a thivd person, who Lnd nosnotice of tho sale, it was
Leld that the truc owner of the property so sold wis competent to treat the
salo as o nullity and to bring his suit for recovery of possession af any time
within 12 years from the date when he lost possession. Malkarjun v, Narhari
(2) distinguished, Nathu v. Buadri Des (3), Balwant Reo v. Muhammad
Hugain (4) and Sukldeo Prasad v, Jamna {5) reforved to.

THE facts out of which this appeal arose are as [ollows :—

The creditors of one Net Ram instituted a suit against him
in 1889 and obtained a decree for payment of a sum of money.
In execution of that decree the decree-holders put up for sale
certain immovable property belonging to Net Ram, and it was
purchased Ly one Sanwal, The sale was duly confirmed in
favour of Sanwal, who was pub into possession on the 12th
of February 1890. During the pendency, however, of the

litigation between Net Ram and his creditors, Net Ram had

* 8econd Appeal No, 68 of 1902, from u decreo of Bubu Ramdlian Mukerii,
Subordinate Judge of Bareilly, dated the 18th of October 1901, confirming a
decree of Pandit Bishawmbar Nath, Munsif of Aonla.Faridpur, dated the 20th
of July 1901, .

(1) (18%6) 1. L R, 10 Rom., 180. (3) (1883) 1. L. R., b AlL, Gi4,
(2) (1900)°I. L. It., 25 Bom., 337, (4) (1893) T 1. R, 16 ATl, 324
() (1900) LI R 23 AlL, 60, -
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exacuted a deed of gilt of the property in question in favonr of
his sons Ganga and Kirpa, and on the 3rd of May 1889 the
donees had obtained entry of their names in the village records
on the admission of their father. Thereafter Ganga and Kirpa
instituted a suit in formd pawperis to have the sale to Sanwal
cet aside. That suit was dismissed on the 4th of November
1889, and upon its dismissal the Court made an order under
seetion 412 of the Code of Civil Procedure directing the un-
successful plaintiffs to pay the court fees which would have been
payable by them if they had not been permitted to sue as
paupers. On the 1st of December 1891 an application for
execution of this order was made to the Court on behalf of
Government. It was prayed that execution of the decres for
unpaid conrt fees might be levied on the two unsuccessful
plaintiffs by attachment and sale of the property which they
had unsuccessfully attempted to recover from the auction pur-
chaser Sanwal. The application was allowed ; notice of
it was duly sent to Ganga and Kirpa, who, having 10 interest
in the property, did not appear, and eventually the pro-
perty was sold on the 21st of September 1892 as the property
of Ganga and XKirpa, and was purchased by one Jwala
Sahai.

Tn June 1901 Sanwal Singh sold the property in question
to one Masiat Khan, who thereupon brought the suit out of
which this appeal has arisen, in which he sought to recover
from Jwala Sahai possession of the property purchased by him
with mesne profits, The defendant’s contention was that the
plaintiff was not entitled to a decree for possession of the
property in suit until he should get the sale of the 2ist of
September 1892 set aside, and that a suit for that purpose was
barred by limitation under the provisions of article 12 of the
second Schedule to the Indian Iimitation Aect, 1877, The

Court of first instance (Munsif of Aonla-Faridpur) gave the

plaintiff a decree, and this decree was on appeal confirmied by
the Subordinate Judge of Bareilly. The defendant thereupon
appealed to the High Court.

~Babu Durga Charan Banerji, for the appellant.l

Munshi Gobind Pra sad, for the respondent. -
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Burrzr and Amuaw, JJ.—The facts out of which this
Yitigabion has arisen present some peculiar, and indeed we might
say unique features.

The property which is in dispute belonged to one Net Ram,
whose creditors instituted a suit against him in 1889 and
obtained a decree for payment of asum of money. In execution
of that decrec the creditors attached and put up for sale the
property now in dispute, and on June 20th, 1889, it was
purchased by one Sanwal. The sale was duly confirmed to
Sanwal, who was then put into possession by the Court Amin on
February 12th, 1890. But during the pendency of the litigation
between Net Ram and his creditors the former had executed a
deed of gift of the property in suit in favour of his sons Ganga
and Kirpa, who on the admission of their father, procured entry
of their names on May 8rd, 1889, as proprietors of the property
in the khewat, their father’s name being erased. Therenpon
the two sons instituted a suit ¢n formd pauperis to have the
sale to Sanwal set aside. That suit was dismissed on November
4th, 1839. The Court which dismissed the suit made the order
prescribed by section 412 of the Code *of Civil Procedure,
directing the unsuecessful plaintiffs to pay the court fees which
wonld have been payable by them if they had mnot been per-
mitted to sue as paupers. This order amounted to a decree in
favour of Government against the two unsuccessful plaintiffs
for the amount of the court fees, and it could be cxecuted by
attachment and sale of any property they possessed. Accord-
ingly, on December Ist, 1891, an application for execution was
made to the Court on behalf of Government. It was prayed
that execution of the decree for unpaid court fees should be
levied on the two unsuccessful plaintiffs by attachment and
sale of the property which they had unsuccessfully attempted
to recover from the auction purchaser Sanwal. The application
was allowed, notice of it was duly sent to the two unsuccessful
plaintiffs Ganga and Kirpa, who, having no interest in the
property, naturally did not take the trouble of appearing,
Lventually the property was sold on September 21st, 1892, as .
heing the property of Ganga and Kirpa, and was purchased by
Jdwala Sahai? the defendnut-appellant here,



oL, XxvI.] ALLAFABAD SERIES. 349

The cnuse of this blunder is quite clear. As already men-
tioned, Ganga and Kirpa had obtained entry of their names in
the khewat in succession to their father Net Ram, and were so
recorded when execution proceedings conscquent on the order
under section 412 commenced. Those proceedings being

between (Government and Ganga and XKirpa only, no notice of

them was served on the auction purchaser, Sanwal, as Govern-
ment had no claim on him for the umpaid court fees. He
therefore was ignorant of the proceedings, not having up to that
time applied for entry of his name. The Government officialg
then finding Ganga and Kirpa recorded as proprictors of this
property applied to the Comrt to have it sold to recover the court
fees payable by Ganga and Kirpa, Tl -application was
presented, the property was sold, and, as already mentioned,
was purchased at auction by the appellant Jwala Prasad, who
was duly put into possession.

The consequence then is that though Ganga and Kirpa were
unsuccessful in their suib to recover possession of this property
from Sanwal, it was nevertheless sold behind Sanwal’s back to
discharge a debt dug to Government from Ganga and Kirpa.
It was sold to pay a debb due from persons who were not in
possession of it aud who had been held by the Court not to
have any right to or intorest in it. The action taken by the
Government officials, however innocent, has oceasioned much
injustice, the Government demand for the eourt fees due to it
baving been satisfied out of the proceeds of the sale of the
property of a person who was not liable to satisfy it. "This
litigation has resulted from that unfortunate blunder. The pre-
sent suit was instibuted by the respondent Masiat Khan, who
in Jane 1901 purchased the property from Sanwal, the original
auction purchaser. Ile sues Jwala Salai, the auction purchaser

at the sale in September 1892, and prays for a decree for posses-
sion of the property and for mesne profits.  Both the lower

Courts have given him a decree as prayed. The appellant

Jwalzx Bahai now comes here in second appeal. The on]y 1 ear.
‘he urges is that the plaintiff respondent, Maisiat. Khan, is not
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that a suib for that purpose iz barred by the limitation rale
contained in Article 12 of the second schedule to the Limit-
ation Act, No. X'V of 1877.

The learned vakil for the appellant addressed a very able
argument o us, in which he urged that this case was con-
cluded by the Judwment of their Lordships of the Privy
Council in the case of Malkarjun v. Narhari (1). His con-
tention was that as the appellant had got possession under his
purchase at the sale held on September 21st, 1892, it was incum-
bent on the plaintiff to have that sale set aside before he could
recover possession from the appellant. The learned vakil
admitted that the current of authority in this Court was against
him, but submitted that the judgment of their Lordships of
the Privy Council referred to above was decisive and in his
favour,”

We arc unable to aceede to that contention. It seets bo us
that the facts in the case just mentioned are so entirely different
from those in this that the rale therein laid down by their
Lordships is not applicable here.

The facts in the casc in 25 Bom., 337, were that a creditor
obtained a money decree against his debtor, who died Dbefore
execution was levied. When execution was taken out it was
necessary under section 248 of the Code of Civil Procedure to
serve notice of it on the representative of the deceased judgment-
debtor. By a blunder on the part of the Court notice was
served on the nephew (who bad no interest) and not on the
daughters, the true representatives of the dcceased debtor. The
property was sold in satisfaction of the decroe, and was purchased
by a person who held a mortgage over it. On suit many
years afterwards by the daughters against the mortgagee for an
account and for redemption, he relied on the title he had
acquired by his purchase at the judicial sale. The main question
between the parties was whether the sale was a nullity, as notice
of the exccution proceedings had not been given to the true
representatives of the mortgagor-debtor. The plaintiffs, the
daughters, contended that the sale was a nullity wluuh it was
not necersary for them®to have set aside.

(1) (1900) L L. R, 25 Bom., 337,
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In deciding against the conbention of the plaintiffs their
Lordships vemark that the decree had Deen partially, though to a
minute extent, executed against the debtor whose estate was
liable to make good the balance :—%To enlorce this liabilivy
was within the jurisdiction of the Court.” Their Lordships
then discuss the form of the application to he mado for execution
against the estate of & deceased judgment-debbtor, and adverting
to the fact that application was made against a person who was
not the legal representative of the decesased, they say —* 1t is
clear that the jurisdiction was not lost for.the reason that the
form of application might be open fo exception,” and hold that
by impleading the nephew wrongfully as the legal representative
of the deccased judgment-debtor the execution Court had not
lost its jurisdiction. “In so doing the Court was exercising
jurisdiction. It made a sad mistake it is true; but a Court has
jurisdiction to decide wrong as well as right.” And again:—
¢ The real complaint hiere is that the execution Court construed
the Code erroneously, Acting in its duty to make the estate of
Nagappa available for payment of lis debts, it served with
notice a person who did not legally represent the estate, and on
objection decided that he did represent it. But to treat
such an error as destroying the jurisdiction of the Court is
calculated to introduee great confusion into the administration
of the law.” Their Lordships, as to the caze before them, held
it was “ necessary for the plaintiffs to set aside the sale in order
to clear the ground for redemption of the mortgage,” and add :—
“ There can be ne question that the omission to serve notice on
the legal representative is a serious irregularify sufficient by itself
to enable the plamtiff to vacate the sale,” and their Lordships
point out that the plaintiffs had deliberately refused to make
such a claim, Xt must be borne in mind that in the case from
which the above extracts have been made a decree had been
regularly passed against the debtor, and execution of that decree
was being had against his eslate liable (after his death) to be
taken in execution under the decree. That being so, their
Lordships hold that the mistake of the execution Covrt as fo the
representative of the debtor was but a,® serious irregnlarity,”
and-that the salo, though Hable to Le yacabed, was not a nullity,
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But in commenting on the case of Busawantape v. Ramw their
Lordships (at page 348) remark that in it “the plea of bar by
time under Article 12 of the Limitation Act was sct up; and it
was held that the article did not apply because the sale was a
nullity, and there was no need to set it aside. In that case
neither the debtor, nor his estate, were ever made subject to the
decvec of the Court, the liability never was established, and the
process of evecution had nothing to rest upon. The Court
actually had not the jurisdiction which it purported o exercise.
It is a different matter when the Court has established the
debtor’s Hability and is in the process of working it out against his
estate.”” So in the present case no process of execution whatever
was taken out against the auction purchaser, Sanwal. His esbate
was not made subject to any decree, no liability was established
against him for the debt of Ganga and Kirpa, therefore the
process of execution against his esbate had nothing fo rest upon.
It therefore follows, to use the words of their Tordships ecited
above, that the Court had not the jurisdiction which it purported
to exercise. The sale was nullity, and none the less so because
the Court did not purport to exercise any jurisdiction in execu-
tion over Sanwal or over his property. It purported to sell the
property in suit as belonging to Ganga and Xirpa and not as
the property of SBanwal. In those executicn proceedings as
against Ganga and Kirpa there was no irregularity whether
serious or otherwise, As againsh them the proccedings wers
perfectly regular. But in these proceedings, so far regular, the
execution Court had no jurisdiction to seize om and scll the
property of a third party in execution of the decree held by
Government for court fees against Ganga and Kirpa. That
sale, held .without jurisdiction as far as Banwal’s property is
concorned, is, in our opinion, a nullity, which the respondent
was nob obliged to have set aside before he could recover pos-
session of property from which his assignor had been wrongfully
dispossessed. To hold otherwise might in our opinion be pro-
ductive of great and irretrievable injustice. For it might well -
be that the person whose property was wrongfully sold to satisfy
a demand for which he was not liable had no notice (as here) of
the proceedings, and might have been absent (say on pilgrimage)
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for years, On returning he would not only find his property
sold behind his back, but also would find himself precluded,
under the provisions of Article 12 of the second schedule to
the Limitation Act, from suing to recover it. The case of
an execution proceeding in which the property attached Dby the
Court is liable to satisfy the demand of the decree-holder is very
different.

For the above reasons we are of opinion that the case in
I L. R., 25 Bom., has no application to this appeal. On the
merits we have no hesitation in agreeing with the finding of the
two lower Courts. The suit being one for recovery of possession
of immovable property, the limitation period applicable is that
prescribed by Article 144 of the second schedule to the Limi-
tation Act, No. XV of 1877, It was so held in the case of
Nathw v, Badri Das (1), & case exactly in point here. Again
in Balwant Roo v. Muliwmmad Husain (2), 16 was held that a
sale held for the purpose of recovering court fees erroneously
ordered to be paid was a nullity which it was not uecessary to
setaside. And again in the case of Sukhdeo Prasad v. Jamna
(), in which the question as to the title which a purchaser
acquires under a judicial sale of property to him was discnssed by
one of us, reference was made to the dictum of their Lordships
of the Privy Council in Rajah Encyef Hosscin v. Girdharee Lal
(%), to the effect that “in judicial sales in execution of decrees
of Court there is ordinarily no warranty of the title of the judg-
ment-debtor in the property sold on the part of the decree-
holder or of the officer conducting the sale.”” And basing his
judgment on that dictum and on other reported cases, the
learned Judge held that “when the property of a judgment-
debfoxj is sold in execution of a decree against him, the purchaser
can acquire no higher title than the judgment-debtor would

be competent to convey were he selling the property privately.””

In the present case the judgment-debtors were Ganga and

Kirpa. They had no interest in the property .in suit. The

purchaser took no higher title than they could ‘hay‘e‘ conveyed
o him by private sale, that is to say, he took nothing

(1) (1888) L. L. B, 5 AIL, Gl4, (3) (1900) L L. Bi; 23 All, 60,
((2? 61593) L L. B, 15 All, 324. (4) (1869) 12 Moof, 1, A., 366
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This appeal therefore cannot he allowed. Ii is no doulil a
hard case for the appellant, who has suffered scrious loss through
the blunder of the Government officials, Ile, however, has his
remedy under section 315 of the Code of Civil Procedure. Our
order is that this appeal be dismissed with costs.

Appeal dismissed.

MISCELLANEOUS CIVIL.

Bejore My, Justice Know vnd Mr. Juslice dikmai.

NEML CHAND axp Avormer (DupuNpayrs) v, RADHA BALLABH (Puary-
rirr) AND NANNA AxD ormuws (Derexpayrs) A¥p RADILA BALLABH
(Praryripr) o. NEML CHAND axp orners (DEreNDANTs).*

Regulalion No. TLL of I8TT (djmore Laws) soclion 33— Mortgage~—Suil for
redenplivn—dpplicativin of (he rule of ©dam dopal.”

Held that the rule laid down by scction 33 of Regulation I1I of 1N77
applics only to cases in which moncy is payable by the defendant to the
plaintiff, and is not applicable to a suit for redewption of a morigage.
Newed dzimut 400 Lhan v, Jowalir Sing (1) referved to,

TaIs was a reference made under the provisions of scetions
17 and 19 of Regulation No. 1 of 1877 by the Commissioner
and District Judge of Ajmere-Merwara, The facts out of
which the reference avose are thus stated in the referring order:—

“Defondants 3 to 6 mortgaged (in October 1887), with pos-
session, to defendants 1 and 2 certain immovable property, of
which defendants 1 and 2 entered into possession of seven shops
only. Interest was payable on the mortgage moncy at 10 annas
per cent. per mensem. The amount of the mortgage money
was Rs. 9,800. The mortgagees were to collect the rent and
profits aud appropriate them, firstly, to interest and secondly, to
principal, with compound interest at 1 per cent. per mensem if
these collections were less than the interest due under the mort-
gage. The mortgages were bwo; the first for Re. 9,000, being
a simple mortgage usufractuary, and the second for Re, 800, &
simple mortgage.

“The mortgagors morlgaged bheir right of redemption to
third parties on July 18th, 1892, These third parties obtained

¥ Misecllancous Ne. 99 of 1003,
(1) (1870) 13 Moo, I. A, 404, b p, 414,



