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ttis  submission, they would no doubt bave entertained and 
considered tbe matter. In the absence, however, of any such 
it is impossible for us in second appeal to entertain such a 
question, The appeal is therefore dismissed with costs.

A^pectl dismissed.
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EBVISIONAL CRIMINAL,

B e f o r e  3 I r . Justice. Ailcman.
BMPEliOR «. THAKITR DAYAL ak» othbbs.'*

C r im in a l  3?oeedtivs C ode, se ciio n  3-±9— C ase  u t ih n itfe d  lo ii l i  r e g a r d  to  senfence  

fo  D i s t r i c i  o r  S n h -B id s iu i n t l  M a tiU 'f I 'n te  —  S u c h  M a g is t r a t e  n o t oom- 

‘p o te n t  to r e t u r n  the  case to  M a i j is t n i l e  who s u lm i lt e d  i t ,

Where a Magistrate of the socond oi- tliiivl class lias submiLtud a eayo
to the District or Sub-Divisional Magistrate nnder section 849 of the Code 
of Criminal Proeodare, i t  is not competent to the D istrict or Sub-Divisional 
Jt'L'ijyistrata to return the case to th(.‘ Hubmitting Magistrate if in his opinion 
the rcfcreneo was unnece«sary, J m j ie r a t r ix  v. A l d u l l a  (1), Q m ie n 'JU m jira n s

V. V ir a n n a  (2), D n l a  F a q iio e r  v. B J ia g ir q t  S i r c a r  (3) and Q ueen-JS?n2;re ss

V. R a i ' ia  Tella^pa, (4) followed.
I n this case three men were charged before a Magistrate of 

the second class with the offence of theft.' The Magistrate 
after hearing the evidence was of opinion that the accused were 
guilty; but, considering that they ought to receive a puni«h- 
ment more severe than he could himself inflict, he recorded hirf 
opinion to that effect and forwarded the accused with his pro­
ceedings to the Sub-Divisional Mngi.strate under the provisions 

.o f  Fectioii 349(1) of the Code of Criminq.1 Procedure. The 
Sub-Divisional Magistrate before whom the case came, being of 
opinion that the punishment which the second cLnss Magistrate 
could inflict would bo sufficient, instead of giving effect to that 
opinion and himself passing sentence on the accused, sent the 
case back to the second class Magistrate from whom it had 
c.omo to him for disposal. The Sessions Judge, being of opinion 
tiiat tlie Sub~Divisioual Magistrate had no power to ret ĵrn the 
case t-j the f=ecrai<l ojass T\ragistrate, made a report to the Hiu.!i

* CiiuiiuEil Rofiirence No. 49 of 1904.
(1) (1880) I. L, If., 4 Iioni..2-in. ■. (3J n«80) 6 (’. L .  H 270
( 2 )  (i8t>0j I. L, R., ;» Mid,, 377. (4) (lS8Gj I. L. R„ io Ijm,!., Iftfl.
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Court under section 438 of the Code of Criminal Prooednre, 
recommending tliat fclie order in question should be set aside. 
The following order was passed

AikmaNj J.—In this case three men were charged before 
a Magistrate of the second class with the offence of theft. The 
Magistrate, after hearing the evidence, was of opinion that 
the accused were guilty, but considering that they ought to 
receive a punishment more severe than he oonld himself inflict, 
he recorded his opinion to that effect and forwarded the accused 
with his proceedings to the Sub-Divisional Magistrate under 
the provisions of section 349(1) of the Code of Criminal 
Procedure. The Siib-Divisionai Magistrate before whom the 
case came, being of opinion that the punishment which the 
second class Magistrate could inflict would be sufficient, instead 
of giving effect to his opinion and passing such sentence 
as ho thought fit, adopted the very inconvenient and illegal 
course of sending the case back to the second class Magistrate 
at Chunar for disposal. The learned Sessions Judge has ver}’- 
properly referred the case for the orders of this Court, A. 
Magistrate to whom a case is submitted under section 849 has 
no power to send it back. He must dispose of it himself by 
acquitting, or convicting and sentencing the accused or com­
mitting the accused for trial. The order referred to in sub­
section (2) of that section is, as was held in the case of 
Imperatrix  v. Abdulla (1), ejusdem generis with the word.s’ 
“ judgment” and “ sentence’  ̂ which precede it, and does not 
include an order returning the case to the' Magistrate who 
-submitted it. In the case of Qmen-Empress v. Yiranna  (2) 
the learned Judges remark It has been many times ruled 
by this Court that a Magistrate to whom proceedings are 
submitted under section 349 of the Code of Criminal Proco- 
dnre is not at liberty to return the case ‘to the submitting 
Magistrate, but must dispose of it himself.^' The same view 
was taken in Dula Faqueer v. Bhagirat Sirca'f', (3), Svh0i’« ,the 
leayn^ Judges remark i— '̂̂ It was not competent to hita (thg 
Disliriol; Magistrate) to return the case .to the Siibordinate
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Magistrate becaiiBe in his opinion that officer could pass an 
adcqn.ate sentence.” The case of QueenSmpress v. Ilavia 
Tella]}OL (I) is to the same effect. I set aside the order of the 
first class Magistrate, dated the l7th of December, 1903, return­
ing the case to the Tahsildar Magistrate, and direct that the 
first class Magibtrate dispose of it himself, passing such judg­
ment, seiiteiice or order as he thinks fifc and as is according 
to law.
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Frhrnarij 5. APPELLATE CIVIL.

Befui'e Mr. Justice Burlcitt and Mr, Justice AiJcman.
.TWATA SAHAI (1:)ei?enxiakt) MASIAT KHAN (Piatjttit-f) 

Ji.vpculirm o f  doeroe-—Sale in execution, o f  properlilX^noi helonging to the 
piilqmpnt-delilor—Suit hn owner o f  proj)nrIi/ so sold to recover 2^ossossiQ7i 
—LimUnlion—Jc-t JS'u. X V  o f  1S77 ( Tiidic/n L im ita tinn  A c t) ,  fichediiU 
J  [, a rt i d  PS 13 and 144.
Where ia execution of an ordor under section 412 of the Code of Civ'il 

Procodui'G for paymeut of Court fees certain immovable property vfas sold as 
the pTOyerly of tlio persons liable uxvder sucli otderj wMcli in fact did not 
belong' to tliem, but to a tUlrd person, who had no*notice of the sale, it was 
lishl tli'At tlie true owner o£ the property so sold was competent to treat tlio 
sale as a nullity and to bring his suit foi> reeovory of possession at any tin've 
within 12 years from the date when ho lost possession. MalTcarjun v. Warhar'i
(2) distinguished. Natliu v. Badri D(ut (3), Sahoanl Mao v, MtAminunl 
Susain (4) and SuMdeo Prasad v. Jamna (5) referred to.

T h e  facts out of -which this appeal arose are as follows :— 
The creditors of one l^et Earn instituted a suit against him 

in 1889 and obtained a decree for payment of a sum of money. 
In execution of that decree the decree-holders put up for sale 
certain immovable property belonging to ISfet Ram, and it was 
purchased by one Sanwal, The sale was duly confirmed in 
farair of Sanwal, who was pui into possession on the 12th 
of JTehruary 1890. During the pendency, however, of the 
litigation between Net Earn and his creditors, ISTet Eam had

* Second Appeal No. 68 of 1902, from a decree of Babu Ramdhan Mukcrji, 
Subordinate Judg-e of Bareilly, dated the ISth of October 1901, confirming a 
decree of Pandit Bishambar Nath, Munsif of Aonla-Paridpur, dated the 20th 
of July 1901.

fl3 aSf.6) L L R., in Bom., IflG. (3) (1S8S) ]. L, il., fy A ll, 014,
(3) (1900)''!. L. ]{., 25 Bom., 337. (4) (1K03) 1. L. 1{., 30 AH,, 324,

(r>) (lltOO) I.I,. |l 2:3A11., fiO,


