
1004 reversed blie decision on that point, we remand the record
~jai under section 562 of the Code of Civil Procedure, througli

V. the Court of the District Judge, to the Court of first instance
Maktjnpa. replaced on the file of pending suits and decided accord«

ing to law. The appellant is entitled to his costs in all three 
Courts.

Appeal dismissed and cause renmnded.
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Act Ifo, I X  o f  18/2 (Indian Contraef AcfJ, snoidonit 10, 11, 64 and 6 5 ~  

Minority—Qontraets hy infants-^-Void oontracf’Se^ aym en i o f advance 
on coniract made ly  an infant,
JSeld that a mortgage entovedi iuto by an infant is nofc merely voidable, 

but void ab initio. ’
S e ld  alao tliat sections 64 and 65 of the Indian Contract Act 1873, 

only to oontraets between competent parties and are not applioablft to a case 
wliei'o tliSTc is nob and conld not liavo been any contract at all. M oh w i 
JBibeev. DKariHodas Cf-hosB (1) followed.

The plaintiff in. this case sued to have a mortgage-deed 
executed by him in favour of the defendant and registered ori 
the 3rd of May, 1900, declared mill and void, on the grounds 
that th.e plaintiff was a minor at the time of execution of the 
mortgage and that he had received no consideration. The 
defendant pleaded that the plaintiff was 22 years of age- at 
the time of execution of the mortgage, and that in any oase 
he represented himself as of full age and could not now plead 
that he was not, and that the mortgage-deed was executed in 
good faith and for valid consideration, out of which Es. 566-6-0 
was paid before the Sub-Kegistrar. The Court of first in
stance (Munsif of Bansi) dismissed the suit. On appeal by the 
defendant, the lower appellate Court (Additional Subordinate 
Judge of Gorakhpur) confirmed the decree of the first Court. 
That Court found as % fact that the plaintiff was a minor

« Second Appeal No. 1178 of 1901, from a decree of Babu Eamdban 
jVIakerji, Additional Subordinate Jndge of aorakhpur, dated the 27tli of Jn&e; 
1901, confinning a decree of Babu Kalka Singb, Munaif of Bansi, dat^d the 
9tli of May, I90I. ........

(1) (1902) I. I.. B., 30 Calc., 589.



■when tbe mortgage was eseouted; tliat lie never represented 1904

himself to be of full age’ hut that even if  he had done bo, he kamtT"
would not, Laving regard to the ruling in the case of Broli'aio Prasad
Butt V. Dharmodas Ghose (I. L. R., 26 Calo., 381), be precluded Sheo
from pleading infancy. The Court found that the sum of 
Es. 566-6-0 had, as alleged by the defendant), been received 
by the plaintiff, but held that sections 64 and 65 of the Indian 
Contract Act, 1872, did not apply to the case of a contract 
entered into .by an infant^ and therefore that the plaintiff ouuld 
not be directed to restore the money.

The representatives of the defendant thereupon appealed 
to the High Court,

Munshi Earihans Sakai and Dr. Sutwh Chandra Banerji^ 
for the appellants.

Pandit Sundar Led, for the respondent.
S tan ley , G. J,, and Buekett, J.—Tu view of the decision 

of their Lordships of the Privy Council in the case of Mdhori 
Bihi V. Dharmodas Glioma (1) the main argument addressed 
to us in this appeal must be regarded as untenable. Their 
Lordships in that case held that a contract entered into by an 
infant is not only voidable biit void, and that sections 64 
and 65 of the Contract Act, which are based on there being a 
contract between competent parties, are not applicable to a 
case where there is not and could not have been any confcracfc 
at all. The conclusions arrived at therefore by the Court of 
first instance and the lower appellate Court were in our 
opinion perfectly* correct. It is argued, however, that the 
plaintiff respondent is not entitled to get the mortgage deed, 
entered .into by him during his minority, cancelled without 
making good to the appellants the consideration which is 
proved to have been actually paid, by reason of the provisions 
of section 41 of the Specific Relief Act. As regard’s this 
contention, which is now pressed before uS; we may obs^ve 
that^no materials were laid before the lower Oourtsy nor haye 
any been laid before uŝ  for coming to the cbftelhSioa that 
Justice requires U5 to order a return of any mone^. to the appel
lants. I f  materials had been* laid before the ' lower Courts 
which would have enabled theni to arrive iit a conokision iipô n
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ttis  submission, they would no doubt bave entertained and 
considered tbe matter. In the absence, however, of any such 
it is impossible for us in second appeal to entertain such a 
question, The appeal is therefore dismissed with costs.

A^pectl dismissed.
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'F f h r n a r y  9.

EBVISIONAL CRIMINAL,

B e f o r e  3 I r . Justice. Ailcman.
BMPEliOR «. THAKITR DAYAL ak» othbbs.'*

C r im in a l  3?oeedtivs C ode, se ciio n  3-±9— C ase  u t ih n itfe d  lo ii l i  r e g a r d  to  senfence  

fo  D i s t r i c i  o r  S n h -B id s iu i n t l  M a tiU 'f I 'n te  —  S u c h  M a g is t r a t e  n o t oom- 

‘p o te n t  to r e t u r n  the  case to  M a i j is t n i l e  who s u lm i lt e d  i t ,

Where a Magistrate of the socond oi- tliiivl class lias submiLtud a eayo
to the District or Sub-Divisional Magistrate nnder section 849 of the Code 
of Criminal Proeodare, i t  is not competent to the D istrict or Sub-Divisional 
Jt'L'ijyistrata to return the case to th(.‘ Hubmitting Magistrate if in his opinion 
the rcfcreneo was unnece«sary, J m j ie r a t r ix  v. A l d u l l a  (1), Q m ie n 'JU m jira n s

V. V ir a n n a  (2), D n l a  F a q iio e r  v. B J ia g ir q t  S i r c a r  (3) and Q ueen-JS?n2;re ss

V. R a i ' ia  Tella^pa, (4) followed.
I n this case three men were charged before a Magistrate of 

the second class with the offence of theft.' The Magistrate 
after hearing the evidence was of opinion that the accused were 
guilty; but, considering that they ought to receive a puni«h- 
ment more severe than he could himself inflict, he recorded hirf 
opinion to that effect and forwarded the accused with his pro
ceedings to the Sub-Divisional Mngi.strate under the provisions 

.o f  Fectioii 349(1) of the Code of Criminq.1 Procedure. The 
Sub-Divisional Magistrate before whom the case came, being of 
opinion that the punishment which the second cLnss Magistrate 
could inflict would bo sufficient, instead of giving effect to that 
opinion and himself passing sentence on the accused, sent the 
case back to the second class Magistrate from whom it had 
c.omo to him for disposal. The Sessions Judge, being of opinion 
tiiat tlie Sub~Divisioual Magistrate had no power to ret ĵrn the 
case t-j the f=ecrai<l ojass T\ragistrate, made a report to the Hiu.!i

* CiiuiiuEil Rofiirence No. 49 of 1904.
(1) (1880) I. L, If., 4 Iioni..2-in. ■. (3J n«80) 6 (’. L .  H 270
( 2 )  (i8t>0j I. L, R., ;» Mid,, 377. (4) (lS8Gj I. L. R„ io Ijm,!., Iftfl.


