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reversed the decision on that point, we remand the record
under section 562 of the Code of Civil Procedure, through
the Court of the District Judge, to the Court of first instance
to be replaced on the file of pending suits and decided accord-
ing to law, The appellant is entitled to his costs in all three
Courts.

Appeal dismissed and cause remanded.

Befara Siv Joln Slanl;y, Tniykl, Clief Justice, and My, Justico Burkit?,
KAMTA PRASAD axD anorwer (DrFEvpants) o, SHEO GOPAL
LAL (PTAINTIFE).*
det No, IX of 1872 (Tndian Contract Act), sections 10, 11, 64 and 65—

Minopity—Contracts by infants~=Void contract—Repayment of advance

on contract made by an infant, )

Hold that a mortgage entered into by an infant is not merely voidable,
but void eb initio. ’

Held also that scetions 64 and G5 of the Indian Contract Act 1872, apply
only to contracts between competent parties and are not applienbls to a ease
wheroe theve is not and could not have been any contract at all. Mohori
Ribes v. Dharniodas Ghose (1) followed. ‘ I

The plaintiff in this case sued to have a mortgage-deed
executed by him in favour of the defendant and registered on
the 8rd of May, 1900, declared null and void, on the grounds
that the plaintiff was a minor at the time of execution of the
mortgage and that he had received no consideration. The
defendant pleaded that the plaintiff was 22 years of age. at
the time of execution of the mortgage, and that in any case
he represented himself as of full age and could not now plead
that he was not, and that the mortgage-deed was executed in
good faith and for valid consideration, out of which Rs. 566-6-0
was paid before the Sub-Registrar. The Court of first in-
stance (Munsif of Bansi) dismissed the suit. On appeal by the
defendant, the lower appellate Court (Additional Subordinate
Judge of Gorakhpur) confirmed the decree of the first Court.
That Court found as a fact that the plaintiff was a minor

* Second Appeal No, 1178 of 1901, from a decres of Babu Ramdhan '
Mukerji, Additionnl Suhordinate Judge of Gorakhpur, dated the 27th of J une,

1901, confirming a decrce of Babu Kalka Singl, Munsi 51 ‘ ‘
S Sty g]. inglh, Munsif of Bunm,ﬁdﬂat?d the

(1) (1902) L L. R., 80 Cale., 539,
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when the mortgage was executed; that he never represented
himself to be of full age; but that even if he had done so, he
would not, having regard to the ruling in the case of Brokmo
Dutt v. Dharmodas Ghose (1. L. R., 26 Calo., 381), be precluded
from pleading infancy. The Court found that the sum of
Rs. B66-6-0 had, as alleged by the defendant, besn received
by the plaintiff, but held that sections 64 and 65 of the Indian
Contract Act, 1872, did not apply to the case of a coniract
entered into.by an infant, and therefore that the plaintiff cuuld
not be directed to restore the money. _

The representatives of the defendant thereupon appealed
to the High Court.

Munshi Haribans Sahai and Dr. Sutisk Chandra Bunerji,
for the appellants.

Pandit Sundar Lal, for the respondent.

SraxLey, C. J., and Burgirr, J.—Tu view of the decision
of their Liordships of the Privy Council in the case of Mohori
Bibi v. Dharmodas Ghoge (1) the main argnment addressed
to us in this appeal must be regarded as untenable. Their
Lordships in that case held that a contract entered into by an
infant is not only voidable but void, and that sections 64
and 65 of the Contract Act, which are based on there being a
contract between compebent parties, are not applicable to a
case where there is not and could not have been any contract
at all. The conclusions arrived at therefore by the Court of
first instance and the lower appellate Court were in our
opinion perfectly, correct. It is argued, howevér, that the
plaintiff respondent is not entitled to get the mortgage deed,
entered into by him during his minority, cancelled withous
making good to the appellants the consideration which is
proved o have been actually paid, by reason of the provisions
of gection 41 of the Specific Relief Act. As regards this
contention, which is now pressed before us, we may obsérve
‘ i:hat no materials were laid before the lower Coﬁt'bs, ‘nor haye
any been laid Dbefore ug, for coming to the conelnsmn that
justice requires us to ordev a reftinrn of any money o the appel-
lants. If materials had been laid. before the - lower Ooults
which would have enabled them to arrwe‘aﬁ a cpnclusxon upon
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1904 this submission, they would no doubt have entertained and
o considered the maftter. In the absence, however, of any such
Prasad it is impossible for us in second appeal to entertain such a

Sxeo question. The appeal is therefore dismissed with costs.
fopAn Appeal dismissed.
TiAL.
bl”"‘b 9 REVISIONAL CRIMINAL.
3 7"ll(ﬁ'y

Bafore Mr. Justice Aikman.
EMPEROR o, THAKUR DAYAL AND oTHERS.*

Oiminal Procedurs Code, section 34)—Case submitfed with regard fosentence
to District or SubsDivisivaul Ingistrate—Such Magistrate not cow-
potent to return the case to Mugistraly why submitted it,

Where o Magistrate of the second or third cluss has submilted o ease
to the District or Sub-Divisional Magistrate under section 349 of the Code
of Criminal Procedure, it is nob competent to the District or Sub-Divisional
Magistrate to return the easo bo the submitting Magistrate if in his opinion
the reforence was unnecessary, Imperatriz v, Abdulle (1), Queen-Impress
v, Firanna (2), Dule Faguoer v. Bhagirgt Sirear (3) and Queen-Empress
v. Heria Tellopa (4) followed,

Ix this ¢ase three men were charged before a Magistrate of
the second class with the offence of theft.’ The Magistrate
after hearing the evidence was of opinion that the accused were
guilty ; bub, considering that they ought to receive a punish-
ment more severe than he eould himself inflict, he recorded his
opinion to that effect and forwarded the acensed with his pro-
ceedings to the Sub-Divisional Magistrate under the provisions

.of section 349(1) of the Code of Crimningl Procedure. The
Sab-Divisional Magistrate bofore whom the case came, heing of
opinion that the punishment which the second elass Magistrate
could inflict would be suflisient, instead of giving effect to that
opinion and himself passing centence on the accused, sent the
case bacl.{ to the second class Magistrate from whom it had
come to him for disposal. The Sessions Judge, being of oi)inion
that the Bub-Divisional Magistrate had no power to retyrn the
case to the second glass Magistrate, made a veport to the High

B

# Crimiual Reference No, 49 of 1904,
(1) (1880) L L. I, 4 Bow., 240, (3) (1980).6 C. L. k. 276
(2) (:8:6) L L. Ry v Mod. 877, (4) (1886) 1. L. K., 10 B, 146,



