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of that clecree-holder, and with what was said in 'Tarruch 
Chunder Bhuttacharjee v. Divendro Nath Sanyal (1). The 
learned vakil for the respondents relies on the ruling in Ranee 
Nyna Kooer v. Doolee Ghiind (2). There are observations in 
the judgment in that case which do support the plea taken on 
behalf of the respondent; but I  do not agree with them, and, as 
has been shown, the weight of authority is clearly in favour of 
the appellant. The appellant asks for execution to the extent 
of half of the decretal amount only, and to this he is entitled. 
For the above reasons I  allow the appeal with costs, and 
setting aside the orders of the Courts below, I  direct that the 
decree he executed in favour of Moti Earn for recovery of half 
the amount of the decree. The appellant will have his costs 
in the lower appellate (^urt. As in the Conrt of the Munsif 
the appellant asked for executioti of_ t̂he whole decree, I  make 
jio order as to the co'̂ t̂  in that Court.

Aj^pcal decrced.

1904, 

Moti Ram
V.

HAumr
Peabad.

Before Sir John Stanley, Knight, Chief Justice, and Mr. Justice Hurhitt. 
J A I  R A M  ( P l a i n t i f f )  v .  M A K U N D A  a n d  o t h e e s  ( D e f e n d a n t s ) . *  

Wajib-ul-arz —Conditions enabling co-sharer on payment o f  revenue due to 
taTce over the shire o f  a defaulter —Mortgage hy conditional sale—Act 
No. J V o f  1882 (Transfer o f Froperty A ct), section 58—Limitation—Act 
No. X V  o f  1877 (Indian Limitation A ct), schedule I I ,  article 148.

Th e w a jib -u l-a rz  o f  a c e r ta in  v illa g e  provided th a t  i f  a n y  co-sh arer was in  

d efau lt in  p aym en t o f  G o vern m en t reven u e, c e rta in  p e rs o n s— co-sliarers in  

th e  p a tt i and  in  th e  v illa g e  am o n g st thorn— m ig h t, on d isc h a rg in g  th e  n n paid  

reven ue due b y th e  d efa u lte r , ta k e  possession o f  h is  share, th o u g h  w ith o u t 

power to  p a r t it io n  a n d iv ith o u t  pow er to  t r a n s fe r  or se ll. A lso  th a t  i f  w ith ­

in  tw elve y e a rs  th e  d e fa u lte r  or h is  h e ir  w ish ed  to  ta k e  back th e  p ro p e rty , he 

could g e t  i t  in  th e  m on th  o f  J c th  on p a ym en t o f  the am o u n t o f  d e fa u lt  w ith ­

ou t in te r e s t  and  w ith o u t b e in g  e n t it le d  to  a re n d itio n  o f  acco u n ts. The 

w 'ajib-u l-arz w e n t on to  p rovide th a t  a f t e r  th e  term  o f tw elve  years th e  h eirs  

o f  the d e fa u lte r  should  n o t g e t  the p ro p e rty , b u t  th e  person w ho had  p aid  u p  

th e  arrears o f  reven u e should  be th e  ow ner.

J l e l d  th a t , n o tw ith s ta n d in g  th e  p ro visio n  la s t  m en tion od , the p o s itio n  o f 

th e  person w ho h ad  o b tain ed  possession  u n der th e  w a jib -u l-a rz  b y  p a y in g  

arrears o f  reven u e due b y a d e fa u lte r  w as th a t  o f  a m o rtg a g e e  u n der a

1904 
F e b r u a r y  4.

*  A pp eal K'o. 49 o f 1903, under se ctio n  10 o f  th e  L e tte r s  P a te n t .

(1) (1883) I . L . R , 9, C a lc ., 831, (2) (18 74 ) 22 W . R ., 7 7 .
a t pp. 835 and 836,



mortgage by conditioaal sale as doflnod in soctioii 58 of tlio Ti'ansfei* of Pro*
I—■— --------  pei'tj Aot, 1882, a-nd tliat tUc dofaulior oi’ liis I'cpi'eaenfcative, iix tlio abscnce

JAI EAlt foreclosui'o, had a period of sixty years wltliin which the arrears
Ikfi-KXJHliA, of revenue miglit bo paid and the property redeemed.

The wajib-nl-arz of tlxe village of Kursanda provided tliat 
i f  auy co-sliarei* should be ia default in payment of Govern­
ment revenue, oertain categories of persons, including “ oo- 
sliarers in tlio patti and in the village/^ might, on payment of 
the arrears of Government revenne, take possession of the 
share of the defaulter, though without power to partition and 
without power to sell or transfer. The wajib-nl-arz also pro­
vided that if  within twelve years the defaulter or his heir 
wihlied to got back the property, he could get it in the month 
of Jetli on payment of the amount of the default without inter­
est and without being entitled to a rendition of accounts. The 
wajib-ul-arz further went on to say that after the said terra, 
i.e. the twelve years, the defaulter and his heirs could not 
recover possession, but the person put into possesBion after 
payment of arrears of revenue would become the owner.

On the 18th of July, 1885, one Bohan Pal, a lambardar, was 
put into possession of certain shares in the village belongiEig 
to certain defaulting pattidars by an order made by a Deputy 
Collector apparently in accordance with the provisions of the 
wajib-ul-arz. On the 22nd of May, 1901, a suit was fileci by 
one Jai Ram in the Court of the Munsif of Mahaban, in ifhich 
he claimed as purchaser of the rights of the said defaiiltiftg 
pattidars to recover, upon payment of the revenue due by them 
in 1885j possession of the shares which they had then forfeited 
from the representatives in title of Sohan I^al, the lambardar. 
The Munsif, on a construction of the viHage wajib-ul-arz, 
dismissed the plaintiff’s suit upon the ground that he had not 
come into Court within twelve years from the date; of the, 
dispossession of the pattidars through whom he claimed;* •; On 
appeal to the District Judge of Agra this deĉ 'ee was kffirjpaed.

The plaintiff then appealed to then High Court, and his 
appeal coming beforjs a single Judge of the Court was dis­
missed. From the judgment dismissing this appeal the plaintiff 
filed the “present appeal under s.eotion 10 of the Letters 
Patent.

^38 THE TAW BEPORTSj [VOL. XXYl,



Maktjitda,

Munslii Qohind Prasad, for the appellant.
Pandit Madan Mohan MoMviya^ for the respondent. '~jI7
S t a n l e y , C. J . ,  and B u e e i t t ,  J . — This is a n  appeal under 

Section 10 of the Letters Patent of this Court from the judg­
ment of one of the learned Judges of the Court, •which affirmed 
in appeal the decision of the two lower Courts. The suit was 
one in which the plaintiff, Jai Ram, claimed possession of cer­
tain property in a village, on the allegation tliat he had ten­
dered to the defen da ntB a Bum of money which, according to 
him, the predecessor in title of the defendants had paid on 
account of Government revenue due from the predecessors 
in title of the plaintiff. The learned Judge of this Court is of 
opinion that the proceedings under which the predecessor in 
title of the defendants was put in possession of the property in 
suit were proceedings under section 157 of the Korth-Western 
Provinces Land Revenue Act, No. X IX  of 1873. In our opi­
nion the learned Judge was mistaken in that matter. As far as 
we can see, section 157 of the Act just cited has nothing to do 
with this case. In it no action whatever was taken by the Col­
lector, nor was any report made to the Commissioner for sanc­
tion to the transfer of the patti of the defaulting pattidar to a 
solvent pattidar. It is in our opinion abundantly clear that the 
transfer took place under the provisions of the wajib-nl-arz of 
tbe mabal.

What happened was that some time in 1885 an application 
was made to the Deputy Collector, H et Ram, by one Sohan Pal, 
who was the lambardar of the village, alleging that as lambar- 
dar he had been compelled to make certain payments of revenue 
due from four men, whom he named, who were pattidars in the 
village* H e went on to say that these men had left the village, 
but had leased their interest in it to one Jhandii, who also 
had failed to pay the quota' of Government revenue due from 
his lessors. The applicant then prayed that under the provi- 
$iom of ihe wajil)~ul-arz, inasmuch as he, the lamhardary had 
paid »on behalf of the defaulting pattidars the reyenue 
from them, he should be put into possession o f thje sih ê& iji 
the village belon ging to the defaulters. Thi s application i>ppears 
t)o hay® feeen granted. On the 18th of
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UlOl

Jai lUnr 
. r.

Solian Pal, lilio lambarclar, was put iui?5 possession of tlie shares , 
in. question.

Mntters remained in tliis position until tlie present suit was 
Mahtoba. in May, 1901 (that is to say IG years afterwards),

by tho present plaintiff appellant. He derives his title by 
purchase from tho defaulting pattidars mentioned above. He 
alleges that he tendered to tho defendants the amount of the 
revenue duo from tlie defaulters in 1885, and called on them 
to surrender possession to him of the shares whioh had belonged 
to tho defaulters. On refusal he instituted this suit.

The defence set up .and accepted by the lower Courts prac­
tically is that the defendants and their predecessor in title, 
Sohan Pal, held adverse possession of those shares from the time 
when they were put into possession of them in 1885, and so had 
acquired a prescriptive title. In our opinion the defence cannot 
be supported. It is perfectly clear that the transfer of posses­
sion from the defaulting pattidars to Sohan Pal, who paid up 
revenue due from them, was made under the provisions of clause 
(6) of the wajib-ul-arz of the village. That clause is one which 
contains the “ mutual arrangements’’̂ made between the pattidars 
as to the transfer and return of shares of defaultera. I t  provi^# . 
that if any sharer is in default in payment of Government 
revenue certain categories of persons can, one after the other, 
on payment of the default, take possession of the property of 
the defaulter. Among these categories one is ‘^co-sharers in 
the patti and in the village,” which of course would include 
the lambardar of the village. The condition is that the person 
so discharging the unpaid revenue due jjy defaulters shall 
take possession of their shares, though without power to parti­
tion and -without power to transfer or sell. But the wajib'- 
ul-arz goes on to say that if  within 12 years the defaulter 
or his heir wishes to take back the property he shall get it in 
the month of Jeth On payment of the amount of default with* 
out interest and without being entitled to a rendition of 
accounts. Then, after certain provisions as to the construction 
of wells, the wajib-ul-arz goes on to say that after the said term- 
{i.6. the 12 years) the defaulter or his heirs shall not get the 
property and the person putjtherein shall be the <)w*nefr%‘6reof*
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It is on tlie wording of these clauses that the lower Courts 
held that the defendants here, -with their predecessors in title  ̂
had acquired a prescriptive title to the property of which they Jai Kam

had taken possession in 1885. Trimd facie the words of the iiixvjtsk
wajib-ul-arz appear to confer an absolute interest in the proper­
ty after the lapse of 12 years. But the wajib-ul-arz cannot be 
construed so as to override the general law of limitation. The 
transaction which here happened between the predecessors in 
title of the plaintiff and of the defendants was clearly this, 
that the lambardar, Sohan Pal, was put in possession of the 
property of the defaulting pattidars oa condition of paying 
revenue due from it, and there was this condibion, that if 
that money were not repaid to him within 12 years he should 
be the absolute owner.

These terms seem to us exactly to describe a mortgage by 
conditional sale, as defined in section 68 of the Transfer of 
Property Act, where the mortgagor ostensibly sells the mort­
gaged property on condition that on default of payment of the 
mortgage money on a certain day tbe sale shall become absolute.
Here the shares of the defaulting pattidars were transferred 
to the mortgagee, Sohan P a l; the price was the amount of 
the revenue which was in default, and the condition was that i f  
that money was not repaid within 12 years the transfer to 
Sohan Pal should be absolute. This transaction then in our 
opinion was a mortgage by conditional sale, and as such it is 
subject to the law of limitation. By article 148 of tbe second 
schedule to the Limitation Act of 1877 it is provided that a 
suit against a mortgagee to redeem or to recover possession of 
mortgajged property has a limitation of 60 years. We are 
of opinion then that this plaintiff is in the position of a mortga­
gor by conditional sale to whom a period of 12 years was given 
within which, to pay the mortgage money, who did not so pay, 
and who therefore has a period of 60 years within wHob to 
sue for redemption in the absence of a suit for foreolosuref ' '

For the above reasons we must set aside the decree of tk© 
learued Judge of this Court and also the. con îarrentj decrees' 
of the district Judge and Munsif of Mahaban, anil :aB 
has been decided on a ;preliminajiy, poinifc, v̂ Qid as have
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1004 reversed blie decision on that point, we remand the record
~jai under section 562 of the Code of Civil Procedure, througli

V. the Court of the District Judge, to the Court of first instance
Maktjnpa. replaced on the file of pending suits and decided accord«

ing to law. The appellant is entitled to his costs in all three 
Courts.

Appeal dismissed and cause renmnded.
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■J904 B efore S ir John Slanley% Kfiii/M, C ld e f  Ju stice, ami Mu'- Jushoo B v rM ft,
T elruarn  4. KAMTA PllASAT) anb AiroxHEB (DEyBKBAiTTS) n. SHEO GOPAL

" " LAL (Pi.ain'citb}.=»
Act Ifo, I X  o f  18/2 (Indian Contraef AcfJ, snoidonit 10, 11, 64 and 6 5 ~  

Minority—Qontraets hy infants-^-Void oontracf’Se^ aym en i o f advance 
on coniract made ly  an infant,
JSeld that a mortgage entovedi iuto by an infant is nofc merely voidable, 

but void ab initio. ’
S e ld  alao tliat sections 64 and 65 of the Indian Contract Act 1873, 

only to oontraets between competent parties and are not applioablft to a case 
wliei'o tliSTc is nob and conld not liavo been any contract at all. M oh w i 
JBibeev. DKariHodas Cf-hosB (1) followed.

The plaintiff in. this case sued to have a mortgage-deed 
executed by him in favour of the defendant and registered ori 
the 3rd of May, 1900, declared mill and void, on the grounds 
that th.e plaintiff was a minor at the time of execution of the 
mortgage and that he had received no consideration. The 
defendant pleaded that the plaintiff was 22 years of age- at 
the time of execution of the mortgage, and that in any oase 
he represented himself as of full age and could not now plead 
that he was not, and that the mortgage-deed was executed in 
good faith and for valid consideration, out of which Es. 566-6-0 
was paid before the Sub-Kegistrar. The Court of first in­
stance (Munsif of Bansi) dismissed the suit. On appeal by the 
defendant, the lower appellate Court (Additional Subordinate 
Judge of Gorakhpur) confirmed the decree of the first Court. 
That Court found as % fact that the plaintiff was a minor

« Second Appeal No. 1178 of 1901, from a decree of Babu Eamdban 
jVIakerji, Additional Subordinate Jndge of aorakhpur, dated the 27tli of Jn&e; 
1901, confinning a decree of Babu Kalka Singb, Munaif of Bansi, dat^d the 
9tli of May, I90I. ........

(1) (1902) I. I.. B., 30 Calc., 589.


