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The order was passed nnder the provisions of section 488(1)
of the Code of Criminal Procedure. The Joint Magistrate
found that the applicant, Musammat Jaunsilia, had some two
years previous to the date of her application given birth to an
illegitimate child. He further found that since that time she
had been living with her paremts and leading a chaste and
respectable life. He held that this one lapse from virtue did
not disentitle her to receive maintenance. The learned Sessions
Judge has submitted the ease to this Court with the reeom-
mendafion that the order should le set aside. The learned
Judge argues that the act of adultery, which the wife is proved
to have committed, disentitles her to receive any maintenance.
I cannot accept this view. In my judgment the interpretation
put by the learned Joint Magistrate on the language of sub-
section 4 “no wife shall be entitled to reccive an allowance
from her husband under this section if she is living in adnl-
tery ” is the right and natural interpretation of the words. It
is also the interpretation which, as I have satisfied wyself by
referring to the records in the cases EBmpress v. Nundan (1),
Petition of Kashi Sheodiale (2) and Empress v. Daulat (3), has
been uniformly placed upon these words by this Conxt. Let
the record be returned.

APPELLATE CIVIL.

Bafore Br. Justice Diair and Mr. Justico Banerji.
HAMID ALI (JUDGMENT-DEBTOR) ». GAYADIN AXD ANOTMER
(DECREE-TOLDERE).*

Civil Drocedurs Cods, seciion 584—Sesond Appoal—det No. XV of 1877
( Indian Limitation Aet), section 5—Discretion of Court—Ewiension of
time for filing appeal.

Held that no second appeal would lie in 2 case where the appesl to 'the

Gourt helow was barrod by limitation, and that Court in the exeércise of "itd

_*Sesond Apyenl ) No, 532 of 1908, from » deevee of Pandjt Seb Lal, Addi-
oiial Judgoe of Aligarh, dated the 4th March, 1908; conﬁmmmga deoto of
Msulvi Muhammad Ahmad Ali, Subordinate Judge of Aligarh, dutedtheidtl
Degeriver, 1900,

1y Weekly Notes, 1881, p. 37. @y Weekly Notos, 1881, pv 62,
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judicial discrebion, after careful consideration of the facts and not arbi-
tarily, refused to act under section 5 of the Indian Limitation Act, 1877, and

" dismissed the appesl. Tulsa Bunwar v. Gajraj Singh (1) followed.

TaIs was an appeal arising out of an application for exe-
cuiion of a decree. In the first Court (Subordinate Judge of
Aligarh) the judgment-debtor filed objections to the applica-
tion for execution, but they were dismissed and an order direct-
ing execution to proceed was passed on the 5th of December, 1900.
Againgt this order the judgment-debtor appealed to the High
Cowrt, who, on the 21st of February, 1902, returned the memo-
randum of appeal to the appellant for presentation to the pro-
per Comrt on the finding that having regard to the valuation
an appeal lay not to the High Cowrt but to the District Judge.
Accordingly the appeal was presented to the District Judge on
the 27th of February, 1902, The decrce-holders objected that
the appeal was time-barred, and the Court (Additional District
Judge of Aligarh), after considering—on an affidavit filed by
the judgment-debtor~~whether there was any sufficient cause
shown for admitting the appeal under section 5 of the Limita-
tion Act, came to the conclusion that there was not and accord-
ingly dismissed it. Against this order the judgment-debtor
appealed to the High Court.

Maulvi Ghulam Mugjtaba, for the appellant

Pandit Sundar Lol (for whom Pandit Baldeo Ram Dawve)
for the respondents.

Brair and Bawgrdr, JJ.—This is an appeal against the
dismissal by an Additional Judge of an appeal before him as
time-barred. There is mo question but that the appeal was
time-barred, unless the appellant successfully invoked in aid
the provisions of section 5 of the Limitation Act. That section
provides that an appeal may be admitted after the period of
limitation if the appellant satisfies the Court that he had suffi-
cient canse for not presenting the appeal within the time pre-
scribed by law. It has been held in a recent case, Tulsa
Kunwar v. Gajraj Singh (1), that it is for the Court below to be
sabisfied after the exercise of judicial discretion, and if that
discretion was exercised after careful consideration of the facts
and not arbitrarily, the appellate Court has no power to interfere

(1) (1902) L T, R, 26 AlL, 71, ‘
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under the provisions of section 584 of the Code of Civil Proce-
dure. With that decision we entirely agrce. We dismiss this
appeal with costs.

Appeal dismissed.

Before Mr. Justice Blair and My, Justice Bunerji. )

GIRWAR LAL aND orEERS (DEFENDANTS) ». LAKSHMI NARAIN

(PLAINTIFF)®,

Appeal in formd pawporis--Leave to appeal v4fused— Time granted Lo file a
regular appeal—Limitation—Aet No. XV of 1877 (Indian Limitation
Aet), seetion b—Discrefion of Court,

When a District Judge, after vefusing an applicant leave to appealin
Jormd peuperis, granted time beyond the expiry of the period of limitation
for the applicant to file a regular appeal on the full Court fee, it has Leld
that, inasmuch as the appeal could only be admitted by the aid of section 5
of tho Indian Limitation Act, 1877, the Court must be taken to have exorcised
the powers conferred by that scction, although the section was not referred
to by the Court. Bai Fulv.Desui Manorbhai Bhavanidas (1), approved.

Ix this case Lachhmi Narain sued Girwar Lal and others
for recovery of money due under a deed of mortgage, or, in
default of payment, for sale of the mortgaged property. The
plaintiff obtained a decree in full on the 5th of July,1900. On
the 24th of July, 1900, the defendants applied to the District
Judge for leave to appeal as paupers. This petition was rejected
on the 16th of January, 1901. On the 14th of February, 1901,
the defendants applied for leave to appeal in the usual way,
upon which the District Judge passed the following order :—
“The appeal was not rejected. Permission to appeal as a
pauper was refused. * * * T give the appellants one week
within which to deposit the necessary Court fee, failing which
the appeal will be r¢jected.” The Court fee was paid in on the
21st of February, 1901, 'When the appeal, which had been

transferred to the Court of the Small Cause Court Judge of

Agra acting as a Subordinate Judge, came on for hearing, it
was dismissed as time-barred, on the strength of the ruling in
Bishnath Prasad v. Jagar Nath Prasad (2). The defendants
hh‘ereupon appealed to the High Court.

.# Spiond Appesl No. 1093 of 1901 from  decrce of Rai Bihadur Baba. Bai;',,

Nath Judge of the Court of Small Cause of Agra’dated the 14th Auget,

: g & decree of Babu Baidya Nath Das, Officiating, Mungif “of
he Btl July, 1900,

(1) (1897) L L, R, 22 Bom,, 849,  (2) (1881} I+ L. Ri. 18 AlL, 808,
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