VOL. XXV1.] ALLAMABAD SERIES. 318

surmount the diffienlty is nob & successful one. We prefer to
follow the view oxpressed by our brother Burkitt in & ease on
all fours with this, namely, on application in F. A. No, 1 of
1901, Musammat Hoidari v. Musaminat Hayat Bega, dis-
posed of by him on the 8rd June 1901, and which is as yet
nnreported. We adopt the view there oxpressed, that “in a
case like the present it is impossible to say that the property
mentioned is in danger of being ¢wrongfully ’ sold in execu-
tion of the decree held hy the opposite party.” Bection 492
requires, moreover, that it must be ¢ proved’ that the property in
dispute is in danger of being ¢ wrongfully * sold. To hold in an
application like the present that this was proved would be to
decide the appeal, which is not before us. For the above
reasons we discharge the rule with costs.

Before Siv Johi Stunley, Kulght, Chicf Justice, and Mr. Justice Burkitt.
DIP SINGH (PrarxTirr) o, GIRAND SINGII AND ANOTHER
{DrrewpaxTs).¥
et Noo XF of 1877 (Ladice Limitation Let), seclion 19-—Limil ¢livi—
Acknowledyinent of existeace of mrtyngs assigaing a wirony dufe therelo,

Where parties, defendants to o snit for redemption of o mortgage, had
in a previous suit, in which it had been sought to cject them as trespassers,
set up the existence of a mortgage, undoer which they alleged that they were
in possession, hub had assigned, as was found by the lower appellate Court, a
wrong date to such mortgage, it was keld thab the mere attribution of a
wrong drte to the mortgnge under which the defendants claimed to be in
possession would not of itself prevent ihe acknowledgment so made by
them from Dheing a good acknowledgment for the purposes of section 10 of
the Indian Limitation Act, 1877, in a subscquent suit for 1edewmption of the
wmortgage.

T was a suit for redemption of a mortgage alleged to
have been made in the year 1842. The mortgagor was one
Maharaj Singh and the mortgageos were the predecessors in
title of the present defendants. In execution of a money
decree against Mahara] Singh, his oquity of redemption in the

© mortgaged property was sold and was purchased by one Hori
Lal, who is the predecessor in title of the plaintiff, Hori Lal,

in 1887, instituted a suit for ejectment of the defendants as

& 15 peal No, 15 of 1908, under seclion 1G of the Lofters Uatent
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trospassers. In answer to that sui tho defendants pleaded thab

“they were not trespassers, but were mortgagees in posscssion

under a mortgage cxecuted in 1842 by Maharaj Singh to Kan-
chan Singh and others to secure a sum of Rs. 150, and they
alleged that from that time their ancestors and themselves had
been in possession of the property. The suit was accordingly
dismissed. On the 14th of June 1900 the suit out of which the
present appeal arose was instituted, in which it was sought
to redeem the mortgage of 1842. The Court of first instance
(Munsif of Kaimganj) dismissed the suit as barred by limita-
tion. The plaintiff appealed. The lower appellate Court
(Distriet Judge of Farrukhabad) found that the mortgago sct
up was not made in 1842, but that there was a mortgage of
some earlier date, and therefore that the plaintiff could not
make use of the admission made by the defendants in the
former suit of 1887, as an acknowledgment, within the mean-

-ing of section 19 of the Indian Limitation Act; 1877, which

wonld save limitation. That Court accordingly held the suit
to be iime-barred and afficmed the decision of the Munsif,
The plaintiff appealed to the High Court and this appeal com-
ing hefore a single Judge of the Court was dismissed under
section 551 of the Code of Civil Procedure. The plaintiff
thereupon appealed under section 10 of the Letters Patent.

Pandit Mohan Lal Nekru, for the appellant.

Babu Jogindro Nath Chawdlri, for the respondents.

SraxLey, C.J.and Busxirr, J—Upon the question of
limitation raised in this suit we are unable to see our way to
agree in the view expressed by the learned District Judge,
which commended itself also to the learned Judge who dis-
posed of this case under section 8351 of the Code of Civil Pro~
cedure. The suif is one for redemption of a mortgage alleged
bo have been made in the year 1842, The mortgagor in
that instrument was onc Maharaj Singh and the mortgagees
were the predecessors in title of the defendants respondents,
In execution of a money decree which had been obtained
against Maharaj Singh, his equity of redemption in the mort=
gaged property was sold and purchased by one Hori Lal, who
is the predecessor in title of the plaintiff appellant, Hori Lal
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instituted a suit in the year 1887 for recovery of possession of
the mortgaged property, alleging, as he believed at the time,
that the defendants respondents were merely trespassers. A
defence was filed to that suit by the defendants respondents, in
which, denying the allegation thab they were trespassers, they
seb up the case that they were mortgagees in possession of the
property. They stated in clear terms that the property was
mortgaged with possession in the year 1842 by Maharaj Singh
to Kanchan Singh and several others, to secure a sum of Rs. 150,
and that from the date of that mortgage the ancestors of the
defendants respondents, the mortgagees, and afterwards the
defendants respondents, had been in possession of the property
under the mortgage. The plaintiff’s suit was accordingly dis-
missed. Thereupon the present suit was filed on the 14th of
June, 1900, for redemption of the mortgaged property. The
suit was ultimately dismissed on the ground that it was barred
by limitation. The learned District Judge, after carefully
reviewing the evidence, came to the conclusion that the admis-
sion contained in the defence, to which we have referred, in the
suit brought in 1887, namely, that the defendants were in pos-
session under a mortgage made in the year 1842, was made in
error ; that there was no mortgage of that date, hut that there
was s mortgage of an earlier date, and that this heing so, the
plaintiff could not rely upon the written statement which the
defendants had filed as amounting to an acknowledgment under
section 19 of the Indian Limitation Act. He observes in the
course of his judgment :— The second alleged acknowledg-
ment refers to the written statement of the respondents in the
course of a suit in 1887, in which they set up this identical
mcrtgage, which they declared to be of the year 1842, as a
bax to ejectment. This would have been a valid acknowledg-
ment had there not been an error as to the date.  Taken
broadly, when a man makes an acknowledgment with reg
ﬁ%‘fthe‘ ex1stence of' one thmg, he cannot be held ta make
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in the conclusion at which he arrived on this point. The
statement coutained in the defence filed in the suit of 1887 was
a clear and explicit acknowledgment that the defendants in
that suit were in possession of the property as mortgagees, and
amounted to a plea that if the plaintiff sought to get possession
of the mortgaged property he must first redeem their mortgage,
The mere fact that the mortgage was erroneously stated to be a
mortgage of the year 1842 did not take away from the admis-
sion its efficacy under section 19 of the Indian Limitation Act.
But then it is contended on behalf of the defendants respond-
ents that, admitting that that statement in the defence did
amount to an acknowledgment, which would under ordinary
circumstances take the case out of the bar of the Statute, it was
open to the defendants > rely upon the fact—if it be a fact—
that at the time when the acknowledgment was given more
than 80 years had clapsed from the date of the mortgage, and
that the suit was therefore barred ; that the acknowledgmont
was incfficacious, the suit having been already barred. This
might be so if they had been able to satisfy the onus which
clearly lay upon them of satisfying the Court that the mortgage
was executed upwards of 60 years prior to the filing of the
written statement in the suit of 1887, but they have failed to do
so. Conscquently, as it appears to us, that acknowledgment must
be ireated, so far as this appeal is concerned, as an acknow-
ledgment that at the time when it was made the mortgage wasa
subsisting mortgage, whatever be its date. We only decide in
this appeal that the claim of the plaintiff has nat been shown to
be statute barred, and that the decision of the learned District
Judge, which has been upheld on appeal to this Court, cannot be
supported. We decide no other question. We accordingly allow
the appeal, set aside the decisions of the various Courts before
which this matter has come, and remand the case under the
provisions of section 562 of the Code of Qivil Procedure to the
Court of first instance through the lower appellate Court, with
directions that it be readmitted under its original number in
the register of pending suits and he determined on the merits,

Ttiis to be understood that we decide nothing on the merits
of the case. It will he on the plaintiff to establish the terms of
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the alleged mortgage. All that we hold is that upon the facts
which have been brought before the lower appellate Court and
this High Court there was no justification for dismissing the
suit upon the question of limitation which was raised before
those Courts. Costs in all Courts will follow the event.
Appeal decreed and cause remanded,

s
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Bafore Mr. Justice Blair and Mr. Justice Banerji.
HABIB-UL-RAHMAN (JUDGMEXT-DEBTOR) w. RAMSAIIAL axp
ANOTHER (DECRER-HOLDERS)

Civil Procedurc Coda,” section 341—Ewecution of decreo—Ayrost of gudgment-
debtor—Non-payment of subsistence woncy—ZRe-airest of judgusent-
debtor not barred.

A judgment-debtor was arrested in exccution of a decrec against him,
but was liberated owing to non-payment by the deeree-holders of subsistonce
moncy for the debtor. Held that such arrest was no bay to the re-arresting
of the judgment-debtor in execution of the same decree. Swbde v. Fen
kata (1) followed.

THIS was an appeal arising out of an application for execu-
tion of a decree, The decree was passed on the 11th of July
1899, and three applications for ecxecntion were made, on
each occasion asking for the arrest of the judgment-debtor.
On the 29th of May 1901 the judgment-debtor was arrested
at the instance of the decree-holders, but was liberated shortly
afterwards because the decrce-holders did not deposit the neces-
sary subsistence money. On the 9th of September 1901 the
decree-holders again applied for a warrant for the arrest of the
judgment-debtor. The judgment-debtor objected that he conld
not be again arrested in execution of the same decreo, but the
ekecut‘i‘fxg Court (Subordinate Judge of Saharanpur) disallowed
his objection and directed a warrant to issue. On appeal by the

judgment-debtor, the lower appellate Court (Additional District

Judge of Saharanpur) affirmed the order of the Court of first
instance. The judgment-debtor thereupon appealed to .the
High Court.

T ’f*:“Séc‘onc{‘.;ppml No. 40 of 1008 From & decree of Mr, A, Yusuf Ali, Addt:

tional Judge of Saluranypar, dated the 4th December, 1902,“ccrnﬁrmingagdedrep ¢
‘o;:‘ Babd Bgzwmo Das, Sabordinate J udge of Bahavanpur, datod tha'slsh May
190205 e ‘ ‘ o

(1) (1884) I. L. R, 8 Mad,, 21, .
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