
Judicial OomoiissioiiGr. And there  will be no costs of this 
appeal.

Solicitor for the appellant: Mr. li, T. Tasker.
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APPELLATE CIYIL. 1903 
j^oi'tinibcr 24,

Before Hr, Jusiice Knox and Mr'. Justice Aiknian.
!>• THE i i A ' m n  0 5  THE v e t i t i o s ' ot? C H A N D O  B I B T  *

Cicil Fi'ocedure Code, aeolion id2~Execution o f dcarea—Tenij^ivmrtj 
injuitoHoii-~“ Wrongfully sold,'’

In execiibion of a simple moaey deovee against ono Moliin Lsil, tho 
dt*oree-b.older, Sai Krislin Cliand, afctached ccrtain property as l)Olongmg to 
liis judgment-debtor. To this attachment one Masammat Chando Bibi 
objected, and her objection was sustained. The decree-holdor thereupon 
brought a suit as provided by section 283 of the Code of Civil X’rocedure 
against the judgment-debtor and Musammat Ghando Bibi, and in this suit 
obtained a decree from the Court of first instance. Mnsmmat Chando Bibi 
appealed to the High Conrt, and, pending the appeal, applied for an injunction 
against Eai Krishn Chand under section ■192 of the Code. JSckl that such 
an injunction could not uiider the circumstances be granted, inassmuch as it 
was impossible to say that the attached i>roparty was in danger of being 
"wrongfully” sold in execution of a decree within the meaning of section 
‘402. Kv'pa Dayal v. Umi KisUori (1 ) overniled,

T h is  was an application for a temporary injunction restrain
ing tke sale of certain property under the folioAving circum
stances. Rai Krishn Ghand held a simple money decree 
against Mohan Lai, in execution of which he caused certain 
property to be attached and proclaimed for sale as being the 
property of Mohan Lai. Musammat Chando Bibi objocted 
to the attachment,, and her objection Tvas sustained* There
upon Eai Krishn Chand' instituted a suit under the provisions 
of section 283 of the Code o fC iv il Procedure, for a declara
tion that the property sought to be sold was the property of 
Mohan Lai and therefore liable to be sold in execution of Eai 
Krishn Chand’s decree against Mohan Lai, The Court of 
first instance (Subordinate Judge of Benares) decreed the

* Application in }?h'st Appeal No, 176 of 1903i 
(1) (1885), I. L. 10 All,, 80.
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plaintiff's suit. !Proin tliat decree Mnsammat Cliaiiclo Bibi 
appealed to the High Court, and, pending her appeal, filed an 
application, purporting to be made under section 492 of the 
Code of Civil Procediire, praying for the issue of a temporary 
iiijiiaction to restrain the successful plaintifi from selling the 
property the .su])j ect of the suit.

Maulvi Muhammad Ishaq, for the applicant.
Mr. a . Malcomson, for the opposite parties.
K nox and A ikma-N̂  JJ.—We are asked to grant a tem- 

X>orary injunction, restraining the respondent, Eai K.rishn 
Chand, from selling the property in dispute in F. A. No. 17G 
oi 1903. The tespondent has got a simple money decree 
against one Mohan Lai, in execution of which he has attached 
and proclaimed for sale the property in suit as the property of 
his judgmeni-debtor, Mohan Lai. The applicant, Musammat 
Chau do Bibi, objected to the attachment and sale of the 
property, and her objection was sustained. Thereupon Rai 
Krishn Chand, respondent, brought a suit under the provisions 
of section 283 of the Code of Civil Procedure, which has given 
rise to this appeal. The Court below held that the property 
was the property of Mohai\ Lai and decreed the suit. The 
applicant, Musammat ^Chando Bibi, has filed an appeal from 
that decree, and it is now pending in this Court. The present 
application purports to be one under section 492 of the Code, 
and the applicant prays that a temporary injunction issue 
restraining the dccree-holder from briuging to sale the property 
which he has attached. In support of the application an affida- 
vit has been filed setting out the above facts and contending 
that the property in dispute is in danger of being wrongfully 
sold in execution of a decree. E.eliance ’is placed upon the 
ease of Kivpn D a y c i l R m i i  Kishori (1). Even, in that case 
tho learued Judge who decided it s a i d I t  is not without 
some hesitation that I  have come to tho conclusion to grunt it 
(the application before him), my chief difficulty being caused 
by the word ‘ wrongfully ’ in section 492 of the Code under 
which it is presented.’’ With all doference to tho learned  
Judge who deeidcd thab case, wo think thab his altcinpt to

(1) (1885j I. L. 11,, 10 All., 80.
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surmount the difficult/ is not a successful one. "Wo piefer to 

follow tlie view expressed hy onr brotlier B urkitt in a caso on 

all fours with this  ̂ namely, on applioation ia F. A. No. 1 oi 

1901j 3Iusam'-niai IIuAdari v. Muso/inrtiai H ay a t Begam^ dis

posed of by him on the 3rd June 1901; and which is as yet 
nnreported. We adopt the view there expressed, that “ in a 
case like the present it  is impossible to say that the property 
mentioned is in danger of being ‘ wrongfully ’ sold in execu« 

tion of the decree held by the opposite party.” Section 492 
requires, moreover, that it must he ‘ ’pm ved  ’ that the property in  

dispute is in danger of being ‘ wrongfully ’ sold. To hohl in an 
application like the present that this was proved would be to 
decide the appeal, which is not before us. For the above 
reasons we discharge the rule with costs.
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before S ir Johi Skmleij, Kuiffld, Chief Jusiiee, aiul 3L \ Justico JBiirl’iil, 
DIP SINaS (PraiSTXPT?) GIRAND SINUH Ahd atotkeb 

(Dete:s’iiak-i’s).̂
Act Ko. XF of 1877 (I.ulian Liinitatioii M 't), socliod 

Aclciiowledijmciit of exltitoiico o f in'jrlijage asslijiwiff a 'U'yoiitj ilaf-e Iha'clo, 
Wlieve pa,vties, defencliufcs to a suit for redemption of a moi'tg.igu, bad 

in a provioas suit, in wiiicli it liad beau songlit to t'ject tliem as trespMiers, 
get itp the existence o£ a mortgage, under wliicli tliey alleg-ed tliat tliey -were 
in possession, but had assigned, as was found by tlie lower appellate Court, a 
■wrong date to such mortgage, it was held that the mere attribution of u, 
trroug d'lto to the mortgage nndei' which the defendants cla.iiaed to be in 
possession would not of itself î vevent iUo acknowledgment so inftdc hy 
them from being a good aclcnowledtjment for the purposes of section 10 of 
the Indian Limitation Act, 1877, in a sabsccjuent auit for ledemption of the 
mortgage.

T hls was a suit for redemption of a mortgage alleged to 
have been made in the year 18-12. The mortgagor was one 
Maharaj Singh and the mortgagees were the predecessors in 
title of the present defendants. In  execution of a money 
decree against Maharaj Singh, his equity of redemption in the 
tnortgaged property was sold and was purchased by one Hori 
Lai, who is the predecessor in title of the plaintiff. Hori Lai, 
in 1887, instituted a suit for ejectment of the defendants as

100.1

* Appeal ifo. 13 of lOOS, sectioii 10 of tlie Lofctei's i’afccnt.


