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deposited jointly with the mortgagee. As, then, we are of
opinion in this case that there has been no valid deposit
under section 83,16 appears lo us that the plaintiff is clearly
entitled to the amount of bis mortgage debt togzether with
interest after the due date up to the date of payment, and
we think that the justifiable omission on his part to take
any notice of sich a deposit as was made in this ease clearly
does not disentitle him €0 interest or fo hix costs of the
suit. We therofove allow this appeal, set aside the decree
of this Court and of the lower appellate Comrt, and modify
the decree of the Court of first instance by allowing the
plaintiff interest at the cbipnlated rate up to the date of
payment and also his costs of snit. The plaintiff will be
entitled t> the costs of this appeal and also in all courts.
We extend the time_for payment up to the 15th of April 1904.
Appeal decreed.

4 ot e b st

Bofere Mr. Juslice Blair and Ar, Justice Banerji.
MASIT-UN-NISSA AND ormEERS (DErExDANTS) v. PATHANI AND OTHERS
(PrAxTIFFS) ¥
Auhammadan Law—Legitimacy—~Presumption arising from relations
befawcon 1he paren!s,

Tnder the Muhammadan law the merc continuance of cohabitation nnder
eircumstances in which no.obstacle to marriage exists is nob alone sufficient
to raise a presumption of marriage, but to paise sueh a presumption it is
necessary that there should be not only a continued colhabitation but o
continued cohabitation under circumstances from which it could reasonably
be inferred that the cohabitation was a cohabitation as man and wife,
and there must be a treatment tantamount to an acknowledgment of the fact
of the marriage and the legitimacy of the ¢hildren. Khajeh Hidayut Qoliuh
v, Rai Jan Khanuwm (l) and Askrufood Dowlal Alimed  Hossein Kkan Bakas
door v. Hyder Hosssin Khan (2) veferred 1o,

Tue suit out of which this appeal arose was brought by

one Musammat Pathani and ler four minor children to re- .

cover joint po:session of a share in the property of a deceased
Muhammadan, Wazir Muhammad Khan, who was alleged by
the plaintiff Pathani to have been her husband, the father
of her children, and for mesne profits of the property c]mmed

* Pirst Appeal No, 176 of 1901, from a decree of Babu Prag Das, Subouh-
s> Julge of Baharinpur, dated the 4th July 1901, .

(1) (1844) 3 Moo, T, A, 295, . . (2) (1868) 11 Moo, L. A, 94,
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The defendanis were Munsammat Masit-un-nissa, admittedly
a wife of the deceased Wazir Muhammad Xhan, and her son
and daughter. The defence sct up raised two main conten-
tions: (1)1t was denied that Musammat Pathani was the wife
or that her children were the legitimate children of Wazir
Muhammad Khan, and (2) it was alleged that, even if the
plaintiffs were respectively the wife and the legitimate child-
ren of Wazir Muhammad Xhan, they could have no claim to
certain immovable property which was alleged to have passed
by gift from Wazir Muhammad to Masit-un-nissa and her
daughter, The Court of first instance (Subnrdinate Judge
of Saharanpur) found that Musammat Pathani was the wife,
and her children the legitimate children, of Wazir Muhammad
and also found that the gift set up by Musammat Masit-un-
nissa had not been proved. That Cowrt accordingly decreed
the plaintiff’s claim in full, Against this desrce the defendants
appealed to the High Court.

The Hon’ble Mr, Conlan, Pandit Sundar Lal and Pamht
Moti Lal Nehras, for the appellants.

Babu Jogindro Nath Chaudhri, Babu Sutya Nwrain, Dr.
Suatish Chandre Banerji, and Babu Nemi Das, for the vaspond-
ents.

Brarr and BANERIL, JJ.—~This suit was brought by one
Musammat Pathani and.her infant children for an award of
Joint possession and for mesne profits of shares in the property
of a deccased Muhammadan, Wazir Muhammad Khan, allegel
by the plaintiff Pathani to be her hushand and father of her
children, The defendants in thc suit arc a la,dv who is admitted-
ly a wife of the deceased, her som, and her davghter. The state-
ment of defence set up two contentions: (1) it is denicd that
Musammat Pathani was the wife of the deceased and that her
children are legitimate childron: (2)it isalloged that even if
Pathani be the wife and her childven the legitimate children of
Wazir Mubammad, they can have no claim t7 certain immov-
able property alleged to have passed by gift from the deceaged
Wazir Mohammad to the first and third defendants. It is
manifest that if the plaintiff’s suit is defeated on the fuss point,
the second would not arise. The Sybordinate J adge of Saharanpuy
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has found that Musammat Pathanl was the wife and her
offspring the legitimate children of Wazir Muhammad. e has
also found that the alleged gift to Musammat Masit-un-nissa
and her daughter is not made oub. Both these findings ave dis-
puted in this appeal.

The first and most important question is whether upon the
evidence before him the Subordinate Judge riglitly found the
fact of marriage alleged to have taken place between Musam-
mat Pathani and the deceased prior to the birth of her children.
The evidence with which she came into Court was, firstly, the
direct evidence of four persons all of whom deposed to the
performance of a marriage ceremony between her and the
deceased Wazir Mubammad at a time prior to the birth of any
of the children. That evidence the Subordinate Judge has
found himself unable to believe. We have examined it with
careful serutiny, and see no reason to differ from the conclusion
ab which he has arrived. The remaining evidence upon which
he has felt himself bound to decide upon the issue of marriage
or no marriage is the proof, which appears to us indisputable,
that the plaintiff Musammat Pathani cohabited for years with
the decensed Wazir Muhammad, and that the other plaintiffs
were children begotten by him upon her, Other evidence
there is none of an unambiguous kind. It appears beyond doubt
that the plaintiff Pathani lived with him in a thatched house
at some distance from the house inhabited by his undoubted
wife Musammat Masit-un-nissa. It seems imposcible to draw
any inference from the fact that Pathani should not have been
admitted to live in the same house as Masit-un-nissa, as it is
explained by the fact that Pathani belonged to a caste and
social stratum lower than that of Masit-un-nisea. Besides that
there are casesno doubt where a Muhammadan wife resents the
intrusion of a second wife and would much dislike to live with
Jher. Under these cireumstances we draw no inference 23 to

whether the cohabitation of Wazir Muhammad and Pathani was
~ a cohabitation as husband and wife, Beyond this fact there is

abgolutely no evidence as to the treatment of Pathani ‘and hex

children from which it may be possible to infer ‘either’ that.

Pathani was his swife or merely his concubine, Upcmthls state
27
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of facts the Subordinatie Judge felt himself constrained by the
decision of the Privy Couneil in the care of Khajah Hidayut
Odllah v. Rai Jan Khanam (1), Their Lordships of the Privy
Council, after referring to a statement of Mr. Macunaghten in
bis well known book on Muhammadan Law, ohserve :— The
cffect of that appears to be that where a child has been horn to a
fathe of a mother ‘'where therc has been not a mere casnal
esmcubinage hut a more permanent connection and where there
is no insurmonntable obstacle 0 such a marriage, then according
1 the Mubammafan Law the presumption is in favour of snch
marriage having taken place.” Primd facie the Subordinate
Judge was right in accepting the doctrine laid down by the
Privy Council and in putting upon it the most obvious and
natural mearing.  Upon that ruling the Subordinate Judge
de:ided in favour of Pathani’s marriage and the legitimacy of
her children. That case, however, has been the subject of
eonsideration by the Privy Council in the case of Ashrufood
Dowlah Ahmed Hossein Khoan Bahadoor v. Hyder Hossein
Khan (‘.Z) The material passage is to be fonud on page 115.
Referring to the previous case their Lordships said :—% The
cohabitation alluded to in that judgment was continual j it was
proved to have prezeded conception, and to have been hetween
a man and woman cohabiting together as 2 man and wife and
having that repwte before the conceptinn commenced, and the
case decided that not cohabitation simply and birth, but that
cohabitation and birth with treatment tantamount to acknow-
Jedgment sufficed to prove legitimacy” Upon that interpre-
tation, by which we are bound, it would be necessary to prove
not only a continual cohabitation but eircumstances from which
it conld be reasomably inferred that the cohabitation was a
cohabitation as man and wife. The difference between the two
interpretations is this; whereas taken literally the judgment
in the earlier case apparently dexnded that continual cohalitation
plus birth after such’cohabitation without any other evidence or
circumstances afforded a primd facie presumption of marriage
under the Muhammadan Law, the later ruling held that not
) (18(:14) 8 Moo. 1. 4, 295; 5 ¢, (2) (1860) 11 Moo. 1. A., 04,
3
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merely cohabitation and birth after cohabitation would amount
to such a presumption, but that the cohabitation must be a
gohabitation as man and wife and there must be a treatment
tantamount to acknowledgment of the fact of the marriage and
the legitimacy of the children. Probably if the Subordinate
Judge's attention had been called to the construction put by
their Lordsbips of the Privy Couneil upon the dictum in relation
to evidence as laid down in the earlier case he would have
arrived at a different comclusion, In this case there is no
evidence whatever of treatment tantamount to acknowledgment,
and we find it imposeible to distinguish the cohabitation from a
cobabitation between a man and his concubine. Upon the later
ruling of the Privy Council, which we are bound to follow, we
are constrained to decide that there is no evidence in this case
upon which we could properly find the fact of Pathani’s marriage
or her children’s lefitimacy. Upon this finding it is unneces-
sary to consider whether the evidence of the gift to Musammat
Masit-un-nissa and her danghter is sufficient to establish the
cage set up by them. The result is that the appeal is decreed,
the judgment and the decree of fhe Court below arc set aside,
and the suit of the. plaintiffs is dismissed with costs in both

Courts. ,
Appeal decreed.

PRIVY COUNCIL.

({ANESH BAKUSH (Derespayt) ». HARIHAR BAKHSH
(PTAINTIVE),
[On appeal from the Court of the Julicial Commissioner of Qudl,
’ . Lucknow.]

Inlorest —~Interest on arrears of veat, Hebiltty for—Under-proprigtor—Act
No. XXII of 1886, (Qudl Rent det), section 14l—det No. 1X of
1872 (Indiun Contract dot), saclion T3—Suit for brewch of Contract—
Damages—det No. XXXITof 1889 (Indivn Inlarest det)—Time at whick
rent i3 payable—Sitalute 3 and 4 WA, IT, C. 42, i
Although an under-proprietor is not liable for interest om srrenrs of

rent under section 141 of tlie Oudh Renb Act as not being o tenant within the

mosping of that section—Mukommad Mehndi AW Khan v. Muhammad Yasia

JKkan (1)—yet there is nothing in the Act or in that decision which excludes

P

Progent r~Y.01d Davny, Lord RoBrrrson, and Sir ARTHUR ‘WiLson,
(1) (1898) L. R, 26 I, A,, 41; I. L. R, 26 Calc, 523,
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