
VOL. XXVI*] ALLAHAEA-D se r ie s . ’29S

1904deposited jointlj" with the mortgagee. A p, then, we are of 
opinion in this ease tliat tlicrc lias boeu no valid deposit 
under section So, it appears to us that the plaiutiiF is clearly Mohajt iui 
entitled to the amount of Lis mortgage debt together Trith 
intere!;t after the due date up to the date of payment, and Ktowab. 
we think that the justifiahlo omission on his part to take 
anj’- notice of shoh a deposit as was made in this case clearly 
does not disontitlo him to interest or to hi.'f oo8ts of the 
suit. Wo tlieroforc allow this appeal, set aside the decree 
of this Court and of the lower appellate Court, and modify 
the decree of the Court of first instance by allowing the 
plaintiff interei^t at the fctipnlated rate np to the date of 
payment and also his costs of suit. The plaintiff will be 
entitled t3 the co.̂ tB of this appeal and also in all courts.
"We extend the time for payment up to the 15th of April 1904.

Apjmd decreed.

JBefcre Mr. Juslice Bl'ilr and ilfj*. Ju&tioe Baiiei'ji, 
M A S I T -U N « X 1 S S A  AKD OTHKES (1)SFESDAK0?B) t\ P A T H A N I  AUD OTHEES 

(P L A IN T H 'IJs)  *

Mwlhctmmailan L aw —Legitimacy--~l?re&um2̂ tio)i atisincf Jron i rela tions 
hciwpen the i/aren is .

TJudox* tlie Muhammadan law the mere continuance of cohabitation nnder 
circumstances in whifili no .obstacle to luamage exists is not alone sufficient 
to raiso a piv'sumptiou of marrlag-ej but to yaise sueli a presumption it is 
necessary that there should he not only a coatiiiueil cchahitation but a 
continued cohabitation under ciwumstances from which it could reasonably 
be inferred that the cohabitation was a cohabitation as man and wife, 
and there miist be a treatment tantamount to an acknowledgment of the fact 
of the marriage and tUe legitimacy of the ebildren. Xhajah Midaynt Oolluh 
V. Sai Jan Khamm (1) and AsJirnfood Dn\)lah Ahnetl Hossein Utan Balta* 
door V. Under Sossein Khan (2) referred to.

T h e  suit out of which this appeal arose was brought by 
one Miisammat Pathani and her four minor children to re­
cover joint po-se-5sion of a share in the property of a deceased 
Muhammadan, Wazir Muhammad Ivhan, who was alleged by 
the plaintiff Pathani to have been her husband, the father 
of her children, and for mesne profits of the property claiined.

* first Appeal N6. 176 of 1901, from a deci'efe of Biba Ipjjag Has,, 0uboi’di» 
Julge of Saharanpur, dated the 4th July 1901, ..

(1) (1844) 3 Moo., I, A„ 295. (̂ 2) ( i m )  L K
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1904 The defendants were Miisammat Masit-un-mssa, admittedly 
a wife of the deceased Wazir Muhammad Khnn, and her son 
and dangliter. The defence sot np raised t̂ yo main conten­
tions : (1) ’it was denied that Musammat Pathani was the wife 
or that her childroa were the legitimate children of Wazir 
Mtdiammad Khan, and (2) ifc was alleged that, even, i f  the 
plaintiffs wore respectively the wife and the legitimate child­
ren of Wazir Muhammad Khan, they could have no claim to 
certain immovahle property which was alleged to have X)asscd 
by gift from "̂ Vazir Muhammad to Masit-un-nissa and her 
daughter. The Court of fii’st instance (Subnrdinate Judge 
of Saharanpur) found that Musammat Pathani was the wife, 
and her children the legitimate children, of Wazir Muhammad; 
a ad also found that the gift set up by Musammat Masifc-un- 
nissa had not been proved. That Court accordingly decreed 
the plaintiff’s claim in full. Against this deorce the defendants 
appealed to the High Court.

The Hon’ble Mr. Gonlm, Pandit S m d a r Lai and Pandit 
Moti Lai Nehni, for the appellants.

Babn Jogindro Nath GhaudhH, Babu Satya N'amin, Dr. 
Satish Chandra Banerji, and Babu Nemi Das, for the respond­
ents.

B l a ir  and B axterJi ,  J J .—This suit was brought by one 
Musammat Pathani and, her infantchildren for an award of 
joint possession and for mesne profits of shares in the property 
qf a deceased Muhammadan, 'Wazir Muhammad Khan, alleged 
by the plaintifif Pathani to be hei- husband and father of her 
children. The defendants in the suit are a laxly who is admitted­
ly a wife of the deceased, her son̂  and her daughter. The state­
ment of defense set up two contentions : (1) it is denied that 
Musammat Pathani was the wife of the dooeasocl and that her 
children are legitimate children : (2) it is alleged that even if  
Pathani bo the wife and her children the legitimate children of 
Wazir Muhammad, they can have no claim to certain immov­
able property alleged to have passed by gift from the deceased 
Wazir Muhammad to the first and third defendants. It is 
manifest that if the plaintiff^s suifc is defeated on the first point, 
the second would not arise. The Subordinate Judge of Saharanpuy
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has found that Mnsammat Pathani was the wife and her 
ofepriiig the legitimate children of Wa^ir Muhaaiinad. He has 
nlso found that the alleged gift to Musammat Masit-un-nissa 
and lier daughter is not made out. Both the.-e findingr  ̂ are dis­
puted ill this appeal.

The first and most important qnestion is whether upon the 
evidence before him the Subordinate Judge rightly found the 
fact of marriage alleged to have taken place between Musam- 
mat Pathani and the deceased prior to the birth of her children. 
The evidence with which she came into Court was, firstly, the 
^direct evidence of four persons all of whom deposed to the 
performance of a marriage ceremony between her and the 
deceased Wazir Muhammad at a time prior to the birth of any 
of the children. That evidence the Subordinate Judge has 
found himself unable to believe. "We have examined it with 
careful scrutiny, and see no reason to differ from the conclusion 
at which he has arrived. The remaining evidence upon which 
lie has felt himself bound to decide upon the issue of marriage 
or no marriage is the proof, which appears to us indisputable, 
that the plaintiff Musammat Pathani cohabited for years with 
the deceased Wazir Muhammad, and that the other plaintiffs 
were children begotten by him upon her. Other evidence 
there is none of an unambiguous kind. It appears beyond doubt 
that the plaintiff Pathani lived with him in a thatched house 
at some distance from the house inhabited by his undoubted 
wife Musammat Masit-un-nissa. It seems impossible to draw 
any inference from the fact that Pathani should not have been 
admitted to live in the same house as Masit-un-nissa^ as it is 
explained by the fact that Pathani belonged to a caste and 
social stratum lower than that of Masit-un-nissa. Besides that 
there are cases no doubt where a Muhammadan wife resents the 
intrusion of a second wife and would much dislike bo live with 
,her. Under these circumstances we draw no inference as to 
whether the cohabitation of Wazir Muhammad and Pafch^i WM: 
a  cohabitation as husband and wife. Beyond thi  ̂feiot there 
iibsolutely no evidence as to the treatment of I^athani arid h0r 
■children from which it may be possible to infer eithfei* that 
Pathani w ^ his wife or merely his concubine. Upcdi this state
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XP04 of facts the SiiTbord incite Juclgo felt himself const rained by the
Kabt- irir." ^c^fsion of tho P riv j Conncil in the caFO of Khajah Hidayut

KTSSA Oollah V. Mai Jan in ianw n  (1). Thoir Lordships of tlie Privy
T̂ rI£A■s;̂ . GoiiiiciJ, after referring to a statement of Mr. Macnaghten in

bis ttgII known book on Mnliararoadan Law, obRerve :— ’̂The 
cffect of tliat appears to be that where a cliild has been bom to a 
futhc" of a motber 'vhere there has been not a mere easnal 
conoiibinnge hut a more permanent connection and where th.evo 
is no inFUrmonntable obi-tacle to such a marriage  ̂ then acoording 
to the Muhnraaui Ian Lavr the pre-^umption is in favour of snch 
niarriage’ having taken place.” Primd fcicie the Subordinate 
Juflgc wa  ̂ right in accepting the doctrine laid down by the 
Privy Coiineil and in putting upon it the most obvious and 
natural meaning. Upon that ruling the Subordinate Judge 
dejidcd in favour of Pathani’s marriage and the legitimacy of 
her children. That casê  however, has been the subject of 
c^msideration by the Priv>̂  Council in the ca«e of Anhrufood 
DowlaJi Ahup.d Hassein Khan Bakadoov v. Eyder Hossein 
Khan (2). The material passage is to be found on i>age 115. 
l^oferring to the previous case thoir Lordships said:—“ The 
cohabitation alluded to in that judgment was continual; it was 
proved to have preceded conception, and to have been between 
a man and woman cohabiting together as a man and wife and 
having that repute before the conception- commenced, and the 
case decided that not cohabitation simply and birth, but that 
o<.)habitation and birth with treatment tantamount to acknow­
ledgment sufficed to prove legitimacy.” Upon that interpre­
tation, by which we are bound, it would be necessary to prove 
not only a continual cohabitation but circumstances from which 
it could be reasonably inferred that the cohabitation was a 
cohabitation as man and wife. The difference between th© fcwo 
interpretations is this; whereas taken literally the judgment 
in the earlier ca=e apparently dejided that continual cohabitation 
plus birth after such'cohabitation without any other evidence or 
circumstances afforded a prhnd facie presumption of marriage 
under the Muhammadan Law, the later ruling held that not

(1) (184‘1.) 3 Moo. I. A.. 295; r o , (2) (186GJ 1] Moo. I. A., 04.
6 W. R., P. C., 52.
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merel}” cohabitation and birth after cohabitation would amount 
to such a presumptioiij but that the cohabitation must be a 
cohabitation as man and wife and there must be a treatment 
tantamount to acknowledgment of the fact of the marriage and 
the legitimacy of the children. Probably if  the Subordinate 
Judge’s attention had been called to the construction put by 
their Lordships of the Privy Council upon the dictum in relation 
to evidence as laid down in the earlier case he would have 
arrived at a different conclusion. In this case there is no 
evidence whatever of treatment tantamount to acknowledgment, 
and w'0 find it imposf îble to clifctinguish the cohabitation from a 
cohabitation bet\veen a man and his concubine. Upon the later 
ruling of the Privy Council, which we are bound to follow,,w’o 
are constrained to decide that there is no evidence in this case 
upon which we could properly find the fact of Pathani’s marriage 
or her children’s legitimacy. Upon this finding it is unneces­
sary to consider whether the evidence of the gift to Musammat 
Masit-un-nissa and her daughter is sufficient to establish the 
case get up by them. The result is that the appeal is decreed, 
the judgment and the decree of the Court below* are set aside, 
and the suit of the. plaintiffs is dismissed with costs in both 
Courts.

Appeal decreed.

PRIVY COUNCIL.

1904

(UNESH BAKHSH (D efbsjjan t) v . HARIHAU BAKHSH 
(PLA.Xl!Tia?i’)‘

[O n  appeal from  the Coni'b o f th e  Javlici<T-l Cotnm issioner o f Oudlij

Lucknow.]
I id e r e s f — In t e r e s t  on a r r e a r s  o f  f e n t ,  U a h i l i t y  f o r —U n d e r -p r o jn 'U ia r — A r t  

iVy. X X I I  o f  1886, ( O u d h  H u n t  A e t )>  se ctio n  U l ~ A e t  Is o . I X  o f  

( I n d i a n  C o n t r a c t  d c i ) ,  se ctio n  73— S i n t  f a '  hrectch o f  Q o n t r a c t ~  

D a m a g e s — 'A c t  K o .  X X X I I o f  { Im l id ih  I i i l e r c s i  A c t ) — T im e  a t  -m lm h

ra n t is f a y a b l e — S t a t u t e  3 a m i 4 W i l l .  I V ,  0 . 42,
AUhongli an nnder-propi'ietor is nob liaWo for interest on an’oai's of 

rent under section 141 of tlie Oudh Renb Act as not being; a tenant w itlin  tlic 
meMiliig of tha t section— M u lm n m a d  M e h n d i  A U  K h m i  v. Tasii)>

.K h a n  (1)—yet there is nothing in the A n t  or in tha t decision which oxfludos

T r e s e n i  .*“~LoTd B a t b y ,  L o rd  and S ib  A-bthtj® W lis o ir .

, (1) (1898) I/. R., 26 I. A., 41; I. L. R„ 26 Calc., 523,
28
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