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DEBBNDRA MOHAN E i l  ( P l a i n t i f f )  o . SONA KUNWAR a n d  o t h e b s  J a a ^ y  

( D e f e h t o a n t s )  *

Aot No. IV  o f  1882 {Ti'aivsfer o f  Property Act), seetioti 8Z~“MoTtgage~~
Payment o f  mortgage money into Court—Paym nt made to credit of 
mortgagee anA a iMrd ^ êraoii.
Seld  that a payment of mortgage money into Conrt purporting to 

be made under section 83 of the Transfer of Property Act, 1883, but made 
not to the crcdit of the mortgagee alone, hut to the credit of the mortgagee 
and a third person, was not such a payment as would entitle the mortgagor 
to the benefit of the provisions of section 83, nos would the omission of 
the mortgagee to take any notice of such irregular payment be any bar 
to his bringing a, suit for sale on his mortgage.

On the 27th of November 1895 the defendants executed 
a mortgage in favour of the plaintiff to secure a loan of 
Rs. 1,200 with interest at the rate of Ee. 1-8-0 per centum per 
mensem, and compound interest calculated with yearly rests.
The loan was for a period of two years certain; but before the 
expiration of the two years, namely, on the 15th of June 1897, 
the defendants, acting apparently under section 83 of the 
Transfer of Property Act, paid into Court Es. 1,209-4-0, the 
amount which they alleged]to be then due by them to the plain
tiff for principal and interest. This money, was however, 
deposited, not to the credit of the plaintiff alone, but to the 
credit of the plaintiff and one Babu Gaur Hari Chakravarti.
Notice of the. deposit was given to the plaintiff, but he took 
no steps to draw it out, nor did he take any objection to the 
deposit except as to the sufficiency of the sum paid in.

On the 16th of February 1898 the plaintiff sued to recover 
the amount then due on the mortgage by sale of the mortgaged 
property. The Court o f first instance (Subordinate Judge of 
Benares) found that the payment into Court made by the 
defendants on the 15th of June 1897 was, having regard to the 
terms of the mortgage-deed, premature, and therefore not a 
payment within the meaning of section 83. Consequently it; 
gave a decree for sale of tlie mortgaged property; but inas
much as the plaintiff, after having received notice of the. 
deposit; delayed to take proceedings for the recovery of the, 
debt, it came to the conclusion that he was not Qjat̂ itled, to
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1904 interest after the due date of the mortgage, namely, the 27th 
of November 1807, and for the same reason' it refused to give 
the plaintifi the costs of the suit.

Against this decree the plaintiff appealed, dairying in the 
appeal interest up to the date of payment and also the costs of 
the suit. The defendants did not appeal, that is to say, they 
acquiesced iu the finding of the Subordinate Judge tbat the 
payment into Court was not valid within the meaning of 
section 83 of the Transfer of Property Act. The lower appellate 
Court (District Judge of Benares) came to the conclusion that 
the Court of first instance was wrong in holding that the pay
ment into Court was premature ; and, having considered what 
sum was actually due on the mortgage, found that the plaintiff 
was not entitled to interest or costs, and dismissed the appeal.

The plaintiff appealed from this decree to the High Court, 
and his appeal coming before a single Judge of the Court was 
dismissed. The plaintiff thereupon preferred the present 
appeal under section 10 of the Letters Patent.

Babu -JogiKidfO Nath ChaudhH, for the appellant.
Babu Surendra Nath Sen, for the respondents.
S t a n l e y ,  C.J., and B uekitt, J.—This is an appeal under 

section 10 of the Letters Patent, brought by the plaintiff* in a 
suit to raise the amount due to him on foot of a mortgage of 
the 27th of November 1895. The mortgage was executed by 
the defendants in favour of the plaintiff to secure a loan of 
Rs. 1,200 and interest at the rate of Re. 1-8-0 per cent, per men
sem with compound interest calculated with yearly rests. The 
loan was for a period of two years certain. But before the 
expiration of the two years, namely, on the 15th of June
1897, apparently acting under the provisions of section 83 of 
the Transfer of Property Act, the defendants paid into Court 
a sum of Rs. 1,209-4-0, the am.ount alleged to be then due by 
them to the plaintiff for principal and interest. Notice of 
this payment was given to the plaintiff, but no steps were 
taken by him to withdraw the money, nor was any objection 
taken to the deposit, save as to the insufficiency of the sum 
so paid in. The defendants did not comply with the pro
visions of section 83. They deposited the money to the
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decree for sale of the mortgaged property; 
tlie plaintiff, after haying received notico

account of the mortgagee, bnt̂  for some rea'̂ on or other best 
known to themselves, they associated with the mortgagee one 
Babii Gaur Hari Ghakravarti. The Gonrt of first instancoj in 
the suit ■which wai brought bj the plaintiff to raise the amount 
of the morbgage debt by sale of the mortgaged property, found 
that the payment into Court made by the defendants on the 
15th cff Jane 1897 wa^, having regard to the terms of the 
m o r t g a g e -dee(3, premature, and therefore not a payment 
within the meaning of section S3. CoQScquently it gave a

but inasmuch as 
of the deposit,

delayed to take proceedings for the recovery of the debt, it
came to the conclusion that he was not entitled to interest
after the due date of the mortgage, namely, the 27th of
November 1897, and it for the same rea’-on refused to give
the plaintiff the cost.3 of the suit.

Against this decree the plaintiff appealed, claiming in the 
appeal to have interest up to the date of payment and also 
claiming the costs of the suit. No appeal was preferred by 
the defendants. They acf[uie3ccd in the finding of the learned 
Subordinate Judge, that the payment into Court was not 
valid, within the meaning of section 83 of the Transfer of 
Property Act. On appeal to the learned District Judge, he 
came to the conclusion that the Court of first instance was 
wrong in holding that the payment into Court was premature; 
and having considered whab sum was actually duo on foot of 
the mortgage, came t) the conoUision that the plaintiff 
was not entitled to interest or the costs of the suit, and 
dismissed the appeal. No question, we may observe, was 
raised in that appeal in regard to the finding of the Court of 
first instance that the payment into Court w'as not a valid 
payment. Consequently, the learned Distriet Judge had no 
other course open to him but to dismiss the appeal. I f  the 
defendants had, by a cross appeal, questioned *the propriety of 
the decisio.n of the Court below as regards the validity of tihe 
payment into Court, then the District Judge would have bc^u 
bound to have dismissed the suit, inasmuch as lie foilhd that 
a sufficient sum had been paid into Court to the credit of 
mortgagees iioder section 83.

, 26

1904

Debesbba 
M o h a x  lU r  

t'. 
SoXA

Kuxwab.



2 9 4 THE IS:WAH LA.W EEroRTS, [VOL. XXVI.

Ifl04 From tlio decree of tlie Difitrict -Tuclge an appeal was 
l)TOvxDB.\ pi’eferred to this Conrt  ̂ v̂hcn tlie matter was fully considered.

Mohax lUi Ttic learned tTadge boforo wliom the appeal came, expro.ssed
SoNA tlio opinion that if  in the appeal tha propriety of the construc-

Kpwar. mortgage-dood had been ohallengcd; he would
have found it difficult to adopt tlie iotorprotation put l̂pou 
it by the loavncd Distrleb Judge, an interpretation which, he 
observorl, wa? basefl on a wrong reading of the deed. Bnt 
inaf^much as no ground of appeal was dirceted to this (juestion 
the learned Judge did not outertaiu it. Ar this was a question 
of law which had been discussed in the lower appellate Court, 
having been conddored necessary for the duo determination 
of the issues before that tribuoalj wo are disposed to think 
that the learned Judge of thi^ Court might well have enter
tained it. W q do not, however, think ifc neaessary to go into 
this question, inasmuch as there is another question whioli is 
fatal to the respondents’ ca?:e. As we have pointed out, the 
money wa? deposited by the defendants not to the account of 
th.'e mortgagee alone, but to the account of tbe mortgagee and 
a pei’con who happens t> bo liis ‘pleader in the present suit. 
This payment was clearly not a payment witbin the meaning 
of section 83. Payment under section 83 must be a pay
ment to tlie account of the mortgagee alone, so that the 
mortgagee may, on receipt of the nofcice of deposit, apply to 
the Court by petition and forthwith obtain payment, without 
the conciirrence or sanction of any other person. The section 
conifers on mortgagors an exceptional privilege, 'svhich other 
debtors do not enjoy, of paying the nmouut of their debt 
into Court and so relieving themselves of any further liability. 
An exceptional privilege of the kind, however, must not be 
abused, and a mortgagor who docs not strictly observe the 
provisions of the section, but makes a payment which involves 
the necessity of a decision of the Court as to the rights of 
parties otlier than the mortgagee, cannot be regarded as haying 
made the payment within the-meaning of the section. Tho 
deposit in this case, even if it were a good deposit in other 
respects, conld not have been drawn out without the con- 
ciirience of or notice to the vakil to whose credit ifc had beea
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1904deposited jointlj" with the mortgagee. A p, then, we are of 
opinion in this ease tliat tlicrc lias boeu no valid deposit 
under section So, it appears to us that the plaiutiiF is clearly Mohajt iui 
entitled to the amount of Lis mortgage debt together Trith 
intere!;t after the due date up to the date of payment, and Ktowab. 
we think that the justifiahlo omission on his part to take 
anj’- notice of shoh a deposit as was made in this case clearly 
does not disontitlo him to interest or to hi.'f oo8ts of the 
suit. Wo tlieroforc allow this appeal, set aside the decree 
of this Court and of the lower appellate Court, and modify 
the decree of the Court of first instance by allowing the 
plaintiff interei^t at the fctipnlated rate np to the date of 
payment and also his costs of suit. The plaintiff will be 
entitled t3 the co.̂ tB of this appeal and also in all courts.
"We extend the time for payment up to the 15th of April 1904.

Apjmd decreed.

JBefcre Mr. Juslice Bl'ilr and ilfj*. Ju&tioe Baiiei'ji, 
M A S I T -U N « X 1 S S A  AKD OTHKES (1)SFESDAK0?B) t\ P A T H A N I  AUD OTHEES 

(P L A IN T H 'IJs)  *

Mwlhctmmailan L aw —Legitimacy--~l?re&um2̂ tio)i atisincf Jron i rela tions 
hciwpen the i/aren is .

TJudox* tlie Muhammadan law the mere continuance of cohabitation nnder 
circumstances in whifili no .obstacle to luamage exists is not alone sufficient 
to raiso a piv'sumptiou of marrlag-ej but to yaise sueli a presumption it is 
necessary that there should he not only a coatiiiueil cchahitation but a 
continued cohabitation under ciwumstances from which it could reasonably 
be inferred that the cohabitation was a cohabitation as man and wife, 
and there miist be a treatment tantamount to an acknowledgment of the fact 
of the marriage and tUe legitimacy of the ebildren. Xhajah Midaynt Oolluh 
V. Sai Jan Khamm (1) and AsJirnfood Dn\)lah Ahnetl Hossein Utan Balta* 
door V. Under Sossein Khan (2) referred to.

T h e  suit out of which this appeal arose was brought by 
one Miisammat Pathani and her four minor children to re
cover joint po-se-5sion of a share in the property of a deceased 
Muhammadan, Wazir Muhammad Ivhan, who was alleged by 
the plaintiff Pathani to have been her husband, the father 
of her children, and for mesne profits of the property claiined.

* first Appeal N6. 176 of 1901, from a deci'efe of Biba Ipjjag Has,, 0uboi’di» 
Julge of Saharanpur, dated the 4th July 1901, ..
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