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It was faintly argued by the learned Government Advocate
that the order passed by the Munsif in this caze was onc under
section G438 of the Code of Civil Procedure,and thus, not being
an order under the Code of Criminal Procedure, could not be
revised under section 4389 of that Code. Thereis nothing, how-
ever, to show that the Munsif procecded under scction 643 of
the Codo of Civil Procedure. On the contrary, the fact that
he refers in his order to seabion 476 of the Code of Criminal
Procodure, and staties that he did nob consider it nccessary ¢ to
make any preliminary inquiry under section 476 of the Code
of Criminal Procedure” leaves no room for doubt that he
took action under that section. This objection of the learned
Governmont Advocate must therefore in my opinion fail. )

T would overrule the preliminary objection and entertain
and hear this application for rovision.

By Tue courr.

The order of the Court therefore is that the rule which has
been granted be discharged and the application dismissed.

APPEL’L@:TE CIVIL.

Defore Sir Jokn Stanley, Knight, Chief Justee, and Mr. Justicer Burkitf,
RAM BAKMSH (PrAtx1Ie®) v, MUGHLANI KITANAM (DEFLNDANT) ¥
Act No, IV of 1882 (Lransfer of Property Aet), seclion 54 —Salo—T'ransfor

of tmmovadle property without wrilien conveyance in salisfuction of a

decreo—T'itle of transforee—Iluhammadan law~—Dower.

A Mulammadan widow obiained a doeree for dower against her four sons,
The deeree was partly satisfied, and as regerds the balance of the deerclal
monoy the parties entered into a parel agreement £0r tho transfer of cor-
tain immovable property by tho judgment-debtors to the deerce-holder, In
pursuance of this agrecment possession was transforred, but the agreoment
was never put inbe wriling, and no conveyancoe was oxceuted. After the widow
hiad been for some years in possession, a judgment.-creditor of one of the
sons attompted to {ake the property in question in execution of his decreo
and brought a suit foy a declaration that tho property was liable to attache
ment and sale Tn excoution of his decree.

Hold that, although the transfer of the property in question was not
a transfer made by a Courf in satisfuction of o doeree, yot undoer the
cireumstances of the ease it could not be taken hnd sold as ihe property

# Appeal No, 18 of 1803 under see(ion 10 of the Lelters Patens,
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of the plaintiffs judemeni-debtor, EKarelie Nuiullai Mualomedblai v,
Munsulhram Tukbatehand (1) followed ; Horimasji Meuekji Daduckenji v,
Keshav Purshotam (2) distiogunished,

TuE circumstances out of which this appeal arose were the
following. One Musammat Mnghlani Khanam in the year
1888, after her husband’s death, obtained a decree against her
son Naim Beg and three other sons for recovery of her dower
amounting to Rs. 12,000. In execution of that decree she
realized sums amounting to Rs. 10,300, leaving a balance of
Rs. 1,200 still duwe. A pa'rol agrecment was entered into
between the deerce-holder and her sons for the transfer to hor of
certain immovable property in satisfaction of the amount remain-
ing due under the decree, and in pursnance of this agrecmont the
decrec-holder was put into possession in December 1889 and the
decroe was thus fully satisfied. There was no ‘writing emhbody-
ing the contract and no conveyance was ever in fact executed.
About the year 1894 one Chaudhri Ram DBalkhsh, who had
obtained a money decree against Naim Beg, attached in execn-
tion of that decreo the property which had come into the
possession of Musammat Mughlani Khanam under the agree-
ment above referred to. She ook an objection to the attach-
ment under section 278 of the Gade of Civil Procedure; and
her objection was allowed. Thereupon the attaching creditor
instituted a suit praying for a declaration that the property was
liable to attachment and sale in execution of his decree against
Naim Beg. The Court of first instance (Munsif of Agra)
dismissed the suit and the plaintiff’s appeal was dismissed by
the District Judge, The Plaintiff then appealed to the High
Court.  This appeal’coming hefore a single Judge of the Court
was dismissed by a jndgment, which, after setting forth the facts
of the case concluded with the following remarks :—“The plea
taken in appeal hore is that the transfer to the respondent of
the property in suit amounted to a sale within the meaning of
section 54 of the Transfer of Property Act and that as no

registered instrument was executed the transfer cannot he
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recognised. In my opinion the plea is without force. The .

transfor was ‘not a sale: it was a transfer of the “pr‘operty‘din
satisfaction of a decrece of Court, Having regard to the
(1) (1900) L L. R, 24 Bom, 400, (2) (1898) L. L, 'R, 18 Bom, 18,
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provisions of scetion 2, clause (), of the Traner of Property
Act, the provisions of the Act do not apply. This is sufficient
for the decirion of this appeal, which I dismiss with costs.”

Againgt this judgment the plaintiff appealed under section
10 of the Lietbers Datent.

Dr. Sutish Chandra Banerji, The Hon’ble Pandit Madan
Mohan Mulawiya and Dr. Tej Behudwr Supru, for the appellant.

Maulvi Ghulem Majtaba, for the respondent.

Sraniny, C. J., and Burxirr, J. :—The facts of this appeal
are shortly as follows, Musammat Mughlani Khanam in the
year 1383, afier her Lnsband’s death, oblained a decree against
her son Naim Beg and three other sons for recovery of her
dower amounting to Rs. 12,000, In execution of that decrce
sho realized sums amounting to Rs. 10,800, leaving a balance
of Rs. 1,200 still due. A parol agreement was entered into
between her and her sons for the transfer of the property in
dispute in the suit, out of which this appeal has arisen, in

- satisfaction of the amount of the decree so remaining unpaid,

and in pursvance of that agreement Musammat Mughlani
Khanam was put into possession of the property in December,
1889, and the decree Was thus fully satisfied. There was no
writing eontaining the contract, and ne conveyance was ever
3 a matter of fact executed. In or about the year 1894 the
plaintiff Chandhri Ram Bakhsh obtained a money decree against
Naim Beg, and in execulion of that desree attached the pro-
perty which was, and is now, in the possession of Musammat
Mughlani Khanam wnder the agreement to which we have
referred, She took an objection to thg attachment under
section 278 of the Code of Civil Procedure, and her objection
was allowed; and thereupon the suit out of which this appeal
has arisen was instituted on the 24th of July, 1900, praying for
a declaration that the propoerty in question vas liable to attach-
ment and sale in execution of the plaintiff’s decree. The
Court of first instance dismissed the claim, and on appeal this
decree was confirmed. Therenpon an appeal was presented
to this High Court which was dismissed on the §th of March,
1903, The plea talken in appeal by the appellant was that the
bransfer to Musammat Mughlani Khanam amounted to a sale
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“within the meaning of section 54 of the Transfer of Property
Act, and that as no registered instrument was exceuted the
transfer could not be recognised. The learned Judge overruled
this plea, holding that “the transfer was nob a sale; it wasa
transfer of the property in satisfaction of a decree of Cowrt.
Having regard t> the provision of section 2, clause (d) of the
Transfer of Property Act, the provisions of the Act do ndt
apply.”  The appeal was accordingly dismiszed.

We may ab the outset say that we are unable to agree with
the learned Judge of this Court in the reasons assigned by
him for dismissing the appeal. The transfer was not made
by any Court cexceuting the decree for dower. There was
merely an agreement by the parties on the one side to sell and
on the other side to buy the property in satisfaction of the
amount remaining duc on foot of the decres followed by
delivery of possession. Tn the conelusions, however, arrived
at by the learned Judge we are in ascord with bim. Tt has
been found by the lower Courts that there was a bond fide
contract between AMusammat Mughlani Khanam and her
judgment-debtors for the purchase of the property for the sum
due to her on foot of her desrec.e The amonnt of the decree
go due was thus discharged and possession was given to the
purchaser and has been retained by her ever since.  We have
not merely a contract of rale cstablished, but possession given
“and payment of the pumhmse money made under that contract.
There is something more than the mere contract. Thereis the
payment of the purcha~e money and possession given under the
contract, and the last clause of section 54 of the Transfer
of Property Act does not therefore apply. That clause de-
clares that a contract for the sale of immovable property

“does not of itself create any interest in or charge on such
property.” Under these circumstances the point for our deci -

gion is whether or not Naim Beg has any interest in the
property which can now bo attached and sold in execation of the.
appellant’s decrec against him; or, in other words, can we.

declare that the property in suit can be taken and sold a8 the,

properby of Naim Beg? On the findings of fact aruved at by
the lower Courfy, which we have set forth aboye, we can colhg
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to no obher conclusion than that Naim Beg has no such interest,
and had nonc on the day when his suit was instituted. This
view is supported by the decision of Jenkins, C. J., in the case
of Karalia Nanubhai Mahowedbhai v. Mansulkram Vakhat-
chand (1). The carlier decision of the Bombay High Court
in the case of Hormasji Manekji Dadachanji v. Keshaw
Purshotam (2) does not appear to us to apply, inasmuch as in
that case the title attempted to be set up against a purchaser
of property ab  sale in exccution of a decreo was based upon
a eontract for sale in writing exccuted a fortnight previously
and not registered, and nnder which possession of the property
had not heen given and only a small portion of the purchase
money had been paid.

Upon the facts which have been established in the case
hefore us we hold that the judgmment-debtor Naim Beg has no
intere-t in the property in digpute which can be attached and
sold in execution of the plaintif’s deerce. We therefore
dismiss the appeal with costs, |

REVISIONAL CRIMINAL.

Bafure Mp. Juslive Aikman.
EMPEROR «. TOTA AND oTHERg*
Act No. IIT of 1867 (Gambling Act), section 13—Gaming in public place—
Seizure of money as well as instruments of gaminy not authorized.

Held that where persons are founl gaming in & publie place nuder civeum-
stances to which secbion 13 of Aet Wo. I of 1887 is applicable, although
instroments of gaming, &e, miy be seiz:d by the p()lu.o, thore is no authority
for the confiscation of wmensy found with the pcwmm arrested.  Sanl and
Ram Sahkaiv. Quean Empress (3) followed. '

Tora and o large number of other persons were found
gambling in a public place and were convicted by a Magis-
trate of the first class under section 13 of Act No. IIT of 1867
and sentenced some to one month’s rigorous imprisonment and

others to fines. In addition a coosiderable sum- of money

-

® Criminal Reference No, 726 of 1908,

(1) (190D) I.T. R..24¢ Bom., 400.  (2) (1893) 1.L, R., 18 Bom., 13,
1(3) Punj, RLC 1891, Cr. J., p. 60,



