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1904 decided ouly between tlie pariios to tlio and tliat ’wlienever 
the inlieritance opcn.s by tlio dcatli of the widow the proBent 
decision T7ill Iiavc settled nothing aa to who should succeed.

A}')peal dismissed. 
Solicltor.:i for the appellants—Ho3srt;. Young  ̂ Jachson, Beard 

and King.
J. V. W.
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before Sir Jolm Stanley, KniffJif, Chief Jiisiico, Mi'. Justice JBlaii' 
and ILr. Justice Banerji.

HARDEO SINGH and akother (AppLiOAî 'i'ri) v. IIANUMAN DAT 
NARAIN (O pjpositb P a k t t ) *

Crmiml 2i'occcluro Code, sections 1D5, —Sanction toivosocide—Hevisioii 
—A})foal—Act No. X L V  o f  18G0 (Indian I ’onal CodeJ, section 211.
Held that au application made under clause (G) of section 195 of tlie Code 

of Ci'iiiiiirxl Procodaro may pi-obibly bo regxi'dod as an application by ■way of 
appeal, tUougli it is not material by v̂bat uaniQ the application xa called in 
pursuance'of wliicli tlio appellate Court i-evoki't! (or grants) a sanction 
granted (or refused) by a Subordinate Court. Melidi ITasan v, Tota Earn (1) 
discussed.

Scid  also tkat to constitute tlio offence provided for by yoction 211 of 
tlio Indian Tonal Code it  is bufiiL-ient tbat a false com plaint should lie made 
against any person. l i  is not necesaary that summons should bo issued upon 
BUcli compl-unt.

The fiicti of this ca^e arc as follow.s : —
A Complaiiib was laid by Harileo Singh against six per;.ons, 

jncliiding Ilaniiman Dnt Ntirain  ̂ of uriniinal treapars and 
a."saidt. Haiiiiman Dat Naraiu waŝ  however, though men-' 
tioned in the complaint, not summoned to ans\YCi' any charge. 
Against the other five persons mentioned in the complaint 
summonsea ŵ ere issued and an inquiry took place before a 
Magistrats having second class powers. The result was'that 
the complain^was thrown out and â  formal order of acquittal < 

reaorded. . Subsequently lianuman Dat Naraiu made an 
applicition to the same Magistrate for sanction to pro;ecute 
Ihi complainant Hardeo Singh under sections 211 and 193 of

* Criniin.il Revision No, 458 of 1003, 
(I) (1892) I. L. R., 15 All., Cl.
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tlie Indian Penal Code, and Eatau, ono of tlie complainant^s 
■witnesseŝ  under sGcfcion 103 of the same Code. TKc Magistrate 
refused to grant sanction, principally on tbe ground that 
process liad not been issued against the applicant. Against 
this order an application was preferred under section 196 of 
the Code of Criminiil'Procedure to the Sessions Judge, who 
revoked the order of the Magistrate and granted the applica-' 
tion of Hanuman Dat Narain for sanction. . Hardeo Singh- 
and Ratan thereupon applied to the High Court in revision to' 
get aside the Sessions Judge’s order. This application was' 
admitted on the 1 1 th of August and on the 14th of September 
was referred for hearing by order of the Chief Justice to the 
Bench appointed for the decision of the case of Bkup Kumvar- 
(1 ) on the ground that the question raised in both cases was 
the v?ame.

Mr. B. E. O'Gonofy for respondent, appeared'to show cause.
I  submit that there is no force in the first ground of revision, 

vk ., that the application made to the District Magistrate, 
seeking to set aside the order of tho first Court, refusing sanction, 
should have been by way of revision, and not by way of appeal; 
and that i f  that Court had entertained a reyi&ion it would have 
been precluded from considering the merits of the case and 
would have been restricted to the consideration of points of ]aw. 
Section 105 (G) of the Code of Criminal Procedure puts no 
limit on the scope of the authority of a Court before which a 
case come?, with a view to having a sanction revoked or granted' 
under that sub-section. The words of that sub-section are very 
wide and give full ̂ authority to the Court to consider the meritg 
as well the technical pleas of any application made to it. Ap
peals are not confined to Chapter X X X  of the Code j note the 
words “ except as provided for by this Code ” in section 404.. 
In any event it matters little what name is to be given to the 
application made under section 195 (6 ): the po^t to be noted

■ is that the powers to be exercised under that sub-section are 
oo-extensivc with the powers of appellate Court. The ruling 
in MeJidi Hw%in v. Tota Bum  puts an unncoesS’ary restrictioa  ̂
on the scope of the siih-section, if it b© intended to hold

(1) In fra  p, m .

1&03-*

H'AEDEO ■

ly. ^

Da'T' . 
Ni'BArir.



^46 THE i n ±>i An  l a w  iifcPosTs^ [ v o l . x x V i .

H a k d e o

Sinq-h

Hakttmo
Dat

Nibain'.

1903 oy that decision that the merits of an application under that 
sub-section are not to be considered, and that the Court is to 
confine its consideration only to points of law.

As regards the second plea that sanction to prosecute under 
section 211 of the Indian Penal Code should not be gi'anted to 
Haniimaa Dat Narain because no process was issued against 
him oii the complaint filed by the petitioner, I  submit that to 
complete an offence under section 211 of the Code, the issue of 
process is not necessary. The institution of criminal proceedings 
is sufficient. Here a complaint was filed, and i f  that complaint 
be false, the offence has been committed.

Mr. A, if. G. EamUton, for the applicants, argued that no 
appeal lay to the Sessions Judge, and that therefore the Sessions 
Judge had no power to deal with the matter before him as an 
appellate Court and reverse the decision of the first Court 
solely on questions of fact. He relied on the ruling in Mehdi 
Hasan v. Tota Mam (1). In the next place it was contended 
that, inasmuch as no process had been issued against Hanuman 
Dat Narain in consequence of the complaint of Hardeo Singh, 
no sanction could be given for a prosecution under section 2 11  

of the Indian Penal Code. And finally the case was argued 
on the merits with the view of showing that the order which it 
was sought to have set aside was not one which ought under 
the circumstancss of the case to have been passed.

St a n l e y , C. J., B l a ir , J,, and B asterji, J.—This is an 
application for revision of an order of the learned District 
Magistrate of Farrukhabad granting sanction for the prosecution 
of the applicant Hardeo Singh under section 211 of the Indian 
Penal Code, and of the applicant Ratan under section 193 of 
the same Code.

The circumstances out of which the matter has arisen are 
shortly as follows;—A complaint was laid by Hardeo Singh 
against six persons, including Hanuman Dat Narain, of crimi
nal trespass and assault, Hanuman Dat Narain, though men
tioned in the complaint as one of the offenders, was not 
summoned to answer the charge. Summonses were issued, 
however, against the other five persons so charged, and an

(1) (1892) I. L.R., 15 All,, 61.
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iavestigation took place by a Magistrate having second class 
powers. The result of the trial was that the complaint was 
thrown out and a formal acquittal was re3orded» About a 
fortnight afterwards, Hanuman Dafc Narain. made an applica
tion to the same Magistrate for sanction to prosceute Hardeo 
Singh and Eatan under section 195 of the Criminal Procedure 
Code. The sanction sought was to prosecute Hardeo Singh for 
the offence under section 211 of the Indian Penal Code of 
making a false charge  ̂ and Ratan under section 193 for the 
offence of perjury at the trial. The Magistrate refused to grant 
sanction principally upon the ground that process had not been 
issued against the applicant Hanuman Dat Narain.

An appeal from this refusal was made to the District 
Magistrate, and hê  on the lOtli of July, 1903, after a careful 
review of the fact ,̂ came to the conclusion that sanction ought 
to have been granted. Accordingly he revoked the order of the 
Magistrate of the 1 st of June 1903 and granted sanction to 
prosecute.

Against this order the present application for revision has 
been made to this Court, and reliance is placed upon the deci
sion of this Court to which we shall presently refer. Three 
grounds have been urged before us ;—(1 ) that no appeal lay to 
the District Magistrate from the order of the Magistrate, (2)' 
that the application ought not to have been granted, iaasmuch 
as no formal charge was pressed against the applicant Hanuman 
Dat Narain, process not having been issufed against him, and (3) 
that under the circumstances of this case the sanction to prose
cute ought not in the interest of justice to have beea granted. -

As regards the first point, that no appeal lay to the District 
Magistrate, we may observe that sub-section 6  of section 195 
gives a right of appeal in very clear terms. Whether it is 
called an appeal or a right to make a substantive application to 
have an order refusing or giving sanction set aside appears to us 
to be immaterial. The sub-section provides “ that any sanction 
given or refused under the section may be revoked or granted 
by any authority to which the authority giving or refusing it is 
subordinate.” The application to the District Magistrate' 
made to the proper Court, he being the authoWty to whioh the
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1903 Magistrate having second class powers was siihorcliuabe within 
the meaning of the scction.

The case which has been sti-ongly relied on in support of the 
eoiifcen.(iion thab no appeal lay is the case of Mehdi Hasan v. 
iToi5a jR-xm (1 ), which came before our brother Kuox. In  that 
case an appeal was prcBeutel the High Court under section 
195 from the order of the Sessions Judge of Mainpuri granting 
sanction for a criminal proiiecution under section 193 of the 
Indian Penal Code. It was urged before the learned Judge 
that no appeal lay  ̂ inasmuch, a.3 section 4.0i  did not, nor did any 
other section of the Criminal Procedure Codê  make provision 
for such an appeal. The learned judge says :—“ I  do not find 
either in section 439 or section 195 any express provision made 
for an appeal. Section 195 only contains the word  ̂appeal^ 
as a convenient'mode of designating a particular Court which 
the law directs shall deal with the revoking or granting of 
sanctions under seation 195. As regards section 439 I  am of 
opinion that the word ‘ Court ’ there used i-i again used to 
designate a particulau Court and cannot be construed in face 
of the precise wording of soobion 404 into a word granting an 
appeal,̂  ̂ JSTow section 404 provide.? tbat no appeal shall he 
from any judgment or order of a Criminal Court except as 
provided for by this Code or by any other law for the time 
being in force.̂ '̂ ' Section 439, which refers to section 195 
amongst other seotions  ̂ provides that “ in the case of any 
proceeding the record of which ha'j been called for by itself^ 
or which has been reported for orderŝ  or which otherwise 
oomei to its knowledge, the High Court may in its discretion, 
exercise any of the powers conferred on a Court of appeal by 
section 195, du.’’ Ifc would therefore appear that the Legisla
ture in referring to a Court of appeal in connection with section 
195, Bub-section (6), regarded the application to be made under 
that sub-section as an application made to a Court of appeal 
and therefore in the nature of an appeal. It does not appear  ̂
however, to us at all material by what name the ajiplicatxon 
is called in pursuance of which the appellate Court sets aside 
an order for Sanction and gives fanotion under the provisions 

(1) (1892) I. L. 11., 15 All,,
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of section 195. That section clearly enables the proper appel
late Court to set aside an order which hus been passed by a 
Subordinate Coiu't̂  and wo fail to see that the Bisti-ict Magis
trate had not power as nn appellate Court to revoke tlie order 
of the Magistrate^ of 'the 1st June 1903  ̂ and grant sanction as 
ho did. Therefore^ so far as this ground of objection goeSj we 
are of opinion that there is no substance in it.

The second ground pressed before us is that Hanuman Dat 
Karain wa  ̂not prosecuted upon the complaint which was made 
by Hardeo Singh. True it is that he was not prosecuted j but 
it is also clear tliat he M'as named in the complaint of Hardeo 
Singh as liaving taken part̂  and an active part, in the criminal 
offences charged against him and the others. It is said that 
no criminal proceedings were taken against him, and tbat is so. 
But this is not necessary^ inasmuch as section 211 of tbe Indian 
Penal Code providoB for a prosecution where a person falsely 
charges another with an offeuce. It is cleai' that Hardeo Singh- 
did m ake a charge against Hanuman Dat Narain and that the' 
District Magistrate had groiind for believing that charge -vvas- 
false. ' •

The remaining gi'ound is as to the propriety of tbe sanction. 
The learned Distfiet Magistrate came to the conchision upon a 
review of the evi/lence that the case was a pi’oper one for the 
granting of a sanction. Nothing has been laid before us to 
lead \i3 fc3 think that the order passed by him in this’ respcct' 
was erroneous. Wc-thGreforo disahavge the rule and dismiss 
the-application.
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Before Bir Jolhn Stanley, Kmgh.1, Chief J'iisiics,'M.r, Jitsfice 3 la ir  and 
3fr. Jtisfico Bancrji.

Is THB 3tATTÊ  O F  T H E  P e T IT IO JT  OP BHU? KUNWAU AND A3S’0TItER * 
Criminal Iroccdure Cadp., sections 439 and 476—S iffi CoHrffi powers of revi

sion—Order ^cif:secl hy ’a Miinsif dU'Octing ihc 'pTOSccniion >of a forty  
■ to a civil suit.

Where a Muiisif acting' under section 476 of tlie Code of Griminal 
Pi'ocedure directed the pvosccufcion of a pa.rfcy to a civil suit pending before 
liuu : it was JteU by Staitley, 0. J„ nml J., tkat the High Court had
no jurisdiction iu the exercise of ita revislonil powetson. fhfe"criminal side

® C|iiaiaa.J Eevision l?o, 500 of i903,
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