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the maintenance of a suit under section 39 it is not necessary
that the injury should be an injury to the title in any other
sense. It appears therefore to us that this suit is unobjection-
able in point of law, and that the Courts below were both in
error. The case baving thus been wrongly decided upon the
preliminary point, we allow this appeal, and setting aside the
decrees of both the Courts belaw, remand the ecase under
section 562 of the Code of Civil Procedure in the Court of
fiest instance for trial upon the merits. The appellant will
have his costs of this appeal: other costs will follow the
event.
Appeal decreed and cause remanded.

PRIVY COUNCIL.

JAIPAL KUNWAR a¥p avoraer (DEreNpaxts) ». INDAR BAHADUR
SINGH (Prarsrrse). )

{On appeal from the Courf of the Judicial Commissioner of Oudh.]
Declaratory decros, suit fur—Causo of aclion to reversionary heir—Eweiution.

of will by MHindw widow as talugdar—det No, I of 1869 (Oudk Estates

Aet) section 22, clause (V)—Adverse title sat up as defence to suif for

decluratory dgeree—Diserebion of Court.

The execution of o will by alimited owner, such as a Hindu widow, affords,
as o general rule, no sufficient reason for granting a declaratory decrce, But
where such o deerce had been granted by the lower Courts ina suit'the defence
to which made it clear that the defendants relied npon an alleged {itle in the
widow inconsistent with any present or fubure rights of the plaintiff or any
other reversionary heir, and the defendants had besides no legitimate interest
in the appeal except in respect of costs which had been incurred only by the
course taken by them throughout the cuse, the Judicinl Committee, always
slow to reverse the decisions of Courts below made 1% the deliberate exercise
of a discretion entrusted to them by law, declined to interfere with the
deevee on appeal,

Arpeal from a judgment and decree (31st July 1899) of the
Court of the Judicial Commissioner of Oudh which affirmed a
decree (12th Octobor 1893) of the Subordinate Judge of Bahraich
by which the respondent’s snit was decreed.

Tho suit related 3 the taluga of Mustafabad in the district
of Bahraich in Oudh of which the second summary rettlement,

ZPresent :—Lord DAvey, Lord Roserrsoy and Sin ARravr WILSON,
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after the annexation of that province, was made with one Indar-
jit Singh, whose name was subsequently entered in lists 1 and 2
*prepared in accordance with cection 8 of Act No. I of 18G9.
Indarjit Singh died on the 4th of Junc 1877 leaving three widows,
Jaipal Kunwar, Mahadei Kunvwar, and Jagrap Kunwar., The
succession to the taluqa was governod by scetion 22 of Act No.
I of 18069, and there being no heirs mentioned in clauses 1 to 6
of that section, Jaipal Kunwar, as being the first married wife of
Indarjit Singh, succeeded nnder clause 7 to the whole taluqa for
her life-time, and on the 18th of July 1877 her name was
entered in the Collector’s registers as proprietor. .

Maha lei Kunwar died on thé 3rd of November 1888 and
Jagrup Kunwar on the 2nd of April 1805, Jaipal Kunwar
on the 25th of Decemler 1896 excented a will (which was.
afterwards duly registered) by which she appointed Ram Il
Singh, her sister’s son, as her successor to the taluqa and all
other property in her possession. Thereupon on the 17th of
July 1897 the plaintiff, Tndar Bahadur Singh, claiming to be
the next reversiomer on the death of Juipal, instituted the
present suit against Jaipal Kunwar and Ram TLal Singh. In
the plaint he alleged that Jaipal Kunwar had only a life intere-t
in the taluga and had no power to make a will; that the excen-
tion of the will had given him a cause of action, and he claimed
the following relief:—¢ A decrce declaring the will to be null
and void and exe:uted without any authority, and that defen-
dant No. 1 has legally no right to transfer the cstate.”

The defence was that no snit would lie for a declaration
a« prayed for, ov for a declaration that the plaintiff was the
neat heir; and it was denied that ho was the next reversion-
ary heir to the taluga on the death of Jaipal Kunwar. It was
also alleged that Jaipal Kunwar was not in possession of the
taluqa merely as o Hindu widow, but that she had an absolute
estate in it by virtue of an oral will made by her hushand
Indarjit Singh.

Isgnes on all these pomts were raised and decided Ly the
Subordinate Judge in favour of the plaintiff. He held that
Jaipal Kunwar was competcnt o devise the taluga by will 5
“that the execution of the will gave a good cause of q.ct.lon ‘that
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1904 the plaintiff was the next reversiomary heir; and that the

T Court was justified in exercising its discrclion in granting a

111‘ 13 . . - - . -

Kvswaz  doclazation of the invalidity of the will under section 42 of the
w

renn  Bpecific Relief Act (I of 1877). "The Subordinate Judge

Bamanor  therefore made g decree declaring that the will was null and
grxaw, .
' void.

The Court of the Judicial Commissionér ou appeal affirmed
this decree. That Court hold that the plaintiff was the next
veversioner and that the Subordinate Judge had properly
exercised his discretion ‘in giving him a declaratory decrce.
After referring to the case of Behiry Lall Mohwrwar v.
Madho Lull Shir Gyawal (1), and quoting air extract from
the judgment of the Court at page 232 of the report of that
case, the judgment of the Judicial Commissioner procecded as
follows t-=

“Those principles seem to me to govern this case. If on the death of the
Thakurain the will is set up by Rampal Singh it will no doubt be as easy for
the respondent to establish the invalidiby of the will then as it is now, pro-
vided he establishes his alleged relationship with Indarjit Singh, for the
Thekurain is not competont to make a devise of the tuluga, But before he
could establish the invalidity of the will, it would be necessary for him to
prove his alleged relationship with Indarjit Singh.. There can be no doabt
that it is more easy for him Lo prove that relationship now than it would e,
if the will is set up at some remote period of time. The witnesses whom he
bas now ealled he may not be able to eall then, Documents on which he has
now relicd may then be nob forthcoming. Lnl;se of time is therefore of
itself likely torender the respondent when Lis rights become vested, loss able
to mect the will,and elear away the clond which the devise of the property
may throw over his title than he is ab the present time,

“1n Pirthi DPul Kynwar v, Gumnan Kunwar (2) their Lordships of the
Privy Council refer to the following rematks mad: by them in another
case— 1t is nob a. matter of absolute right t2 obtrn a decliratory decree,
1t is diseretionary with the Court to grant it or nob, and in every case the
Court must exercise a sound judgmenb asto whether it is veasonable or not
under the circumstances of the case to gean: the relief prayed for.” Im
gravting such  deerco thessfore vegird must be hiad to all the circumstances
of the case, In Pirthi Pul Ewnwar's cise the civeamstancss are nob the
sumous in this ewse. In that case the plaintiff was in possession of the pros
periy, and the ground of suib was that after her death the person alleging
biwself to have been adopted might obiain the proporty unless the adoption
was seb aside. The circumstances in' the cas: decided by the Bowmbay High

(1) (1874) 13 B, L, R. 222 (232), (2) (1820) L. R. 171. A, 167 ;

I, Li Ry 17 Cale,, 933,
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Court [Maganlal Purushottom v. Govindlal Nugindas (1)] ave also different,
In that case the litle of the plainliff under the award was not disputed. In
the present case the pppollants denied the alleged relationship between the
respondent and Indarjit Singh. The evidence to prove that rolationship which
is now fortheoming, may not be forthcoming at the death of the Thakurain,
1t was no§ admitted in the Court below thit the Thakurain was not compet.
enb to make the will, The parties went to trial on that point. The mere
fact that a will canaot take effoct until the death of the person making it
and may be vevoked before the death of such personm, does nob appear to be
of itself sufficient ground for refusing @ decluratory decree, for the person
makivg it may not revoke it, and it may be seb up on the death of such person,

I am therefore of opinion that the Subordinate Judge did not unsound-
1y exercise his diserchiou in giving the respondent a declaratory decree,

On this appeal, which was heard e parte, .

Me. DeGruyther for the appellants contended that the mere
exeeution by Jaipal Kunwar of a will devising properby in
which she had only a life estate was not a sufficient reason for
making a declaratory decree. As to what gave a right to a
declaratory dezree reference was made to the former Civil Procee
dure Code (Act VIIT of 1859) section 15 ; the Specific Relief
Act (Act No. Lof 1877), section 425 Kathama Natchiar v. Dorg-
singha Tever (2); Grecwan Singh v. Wahari Lal Singh (3)
and Muganlal Purwsholtam v, Govindlal Nigindus (4). When
a suit for a declaratory decreo was bronght the discretion of the
Court had t> be exercised as to whether such a decrce might be
properly granted ornob : Pirthi Pul Kunwar v. Guman Kunwar
(5) was cited. In the present case, even presuming the plaintiff
to be the next reversionary heir the declaration claimed was
unreasonable and tnnecessary. A suit could ot Le bro-ght to
establish a presumptive title only. The present suit might well
have been delayed unt® the will came into operation on the
death of Jaipal Kunwar, But it was submitted that the evi-
dence had nst established that the plaintiff wai the next
reversionary heir, and he had, therefore, no right to bring the
suit. Bhat Narindur Behadwr Singh v. Achal Ram (6) and
Anand Koer v. Court of Wards (7) were referred to,

(1) (1891) I.L. R, 15 Bom,, 097. (5) (1820) L. R, 17 I. A., 107 (108)¢
{2) (1876) L, R, 21. A, 160 15 B, T. L. R., 17 Calc,, 933 (936).

L. R, 83. . (6) (1893) L, R, 201. 4, 77: L' L,
"(3) (1881) L L. R., 8 Cale,, 12, R, 20 Calc., 649, © . .

91) L L. R, 15 Bowm., 657, 7) (1850) L. R, 81, A.. 14(22); I, L,
(4) (189 LLu B, 19 Bow, O O e, by
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1904, February 25th.—Their Lordships’ judgment was deli-
vered by Sir Arrour WILsoN:—

This is an appeal against a decree of the Court of the Judi-
cial Commissioner of'Oudh, which so far a3 is now material
affirmed the decree of the Subordinate Judge of Bahraich., The
poiut raized is a short onme. Indarjit Singh died on the 4th
of June 1877, possessed of the taluga of Mustafabad, a taluqa
governed by the Oudh Estates Act (I of 1869). He left three
widows, and under s, 22 (7) of that.Act the first appellant, as
the first married of the widows, succeeded to the taluqa; the
other widows have since died. On the 25th of December 1896
the first appellant executed a will by which she purported to
declare the second appellant, who is her sister’s son, as ler
lieir and suczessor to the estate ; and this will was registered on
the 2nd of Junuary 1897.

The respondent filed the present suit against the appellants
in the Court of the Subordinate Judge of Bahraich. He
alleged himself to be the next reversionary heir to the estate,
and heset out the pedigree upon which he based his eclaim to
that character. He stated the will of the first appellant, and
his contention that it was invalid for the purpose of transferring
the estate, and he asked for a declaratory decree to that effcct.

The appellants by their joint written statement denied
that Indarjit died intestate, and denied that the first appellant
was in possession as a Hindu widow, They submitted that
the mere exccution of a will did not give the respondent a cause
of action to obtain a declaratory decree. They traversed in
detail the respondent’s pedigree. And they alleged that the
first appellant was absolute owner of the estate under an oral
will of her husband. On all the points thus raised issues were
settled. At the trial the evidence was mainly directed to the
proof of the respondent’s character as next reversionary heir.
The Subordinate Judge found the necessary issues in the res-
pondent’s favour, and granted a declaratory decree as prayed;
and that decree was affirmed on appeal by the Court of the
Judicial Commissioner,

In Dboth the Courts in India it was realized that_ under
scction 42 of the Specific Relief "Act, 1877, a claim to a



VOL. XXV1.] ALLAHABAD SERins. 243

declaratory decree is nob a matter of right, bub that it rests with
the judicial discretion of the Courts; both Courts, however, held
that in the excreise of their discretion in the present case the
decree oughti to be made. The only point raised by the pre-eut
appeal is that the Court: in India exercised their discretion
improperly. )

Their Lordships would guard against being thonght to lay
down that the execution of a will by a limited owner, such as
a Hindu widow, as a gencral rule, affords a sufficient reason for
granting a declaratory decree. They are not prepared to coneur
in all the roasouing of the learncd Judge in the present case.
And if they had been sitting as a Court of first instance they
would have felt no little hesitation before making the desrec
that has been made.

But their Liordships are always slow to reverse the decisions
of Courts below made in the deliberate exercise of a diseretion
entrusted to them by law. And in the present case there are
special reasons why they should hesitate before so interfering
at the instance of the present appellants, The will of the first
appellant, taken by itself, left it open to doubt on what ground
she relied in what she was doing. But when the appellants came
to file their written statament, and therchy to define their
position and put their own interpretation upon what had gone
before, there was no ambiguity left. It was made clear that
they relied upon an alleged title in the first appellant incon-
sistent with any present or future vights of the respondent or
any other reversionary heir. And, further, the appellants have
no legitimate interesf in this appeil except in respest of costs;
and it is clear that the costs which have been incurred have
been caused by the course taken by them throughout the case.

Thetr Lordships will humbly advise His Majesty that this
appeal should be dismissed. The respondent not having ap-
peared, there will be no order as to costs.

In order to guard against any possible misapprehension
hereafter their Lordships think it well to point out that, al-
though in the present case issues have necessarily been raised

and decided asto the position of the respondent as next rever-

sionary heir to the taluga, those issues have been raised and
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1904 decided only between the parties to the suit, and thab whenever
the inheritance opens hy the dealh of the widow the prosent

—

JAIPAT -

Kvswar  deeision will have gettled nothing as to who should succeed.
IxDAR Appeal dismissed.
AHADUR PRSI . ™ ¢ . T ascp: P gl 5

iy Soh‘utm.a for the appellants—Mesers. Young, Jackson, Beard

and King.
J.V. W,
1903 FULL BENCH.,

December 14.

Before Sir John Stanley, Enight, Chief Juslice, Mr. Justice Bluir
and Ar. Justice Banciji,
HARDLEO SINGH AND ANoTHER (APPLICaNTs) . HANUMAN DAT
NARAIN (Orrosite Paury).#
Criminul Procedure Code, sections 195, 433 ~8anction Lo prosecute—~Revision

A ppeal—dct No. XLV of 1860 (Indian Denal Code), section 211.

Held that an application made under elanse (6) of section 195 of the Code |
of Criminal Procedure may probably be regirded as an application hy way of
appeal, though i& is not makerial by what name the application is called in
pursuance” of which the appellate Courl revoles (or grants) a sanction
granted {or refused) by a Subordinate Court, Mehdi Hasan v, Tolg Ram 1
discussed. ’

Held also that to constituie the offence provided for by soction 211 of
the Indian Penal Code it is suflicient that a fulse complaint should bz mado
against any person, 15 is not neeessary that summons should bo issued upon
such complrint. .

TurE fucts of this case arc as follows ;=

. A complaint was laid by Hardeo Singl against six perions,
including IIanuman Dat Narain, of c¢riminal trespass and
asgault, Hanuman Dat Narain was, lxo\yevcr, though mon-
tioned in the complaint, not summoned to answer any charge.
Aguinst the other five persons mentioned in the complaing
summonses were issued and an inquiry took place Lefore a
Magistrate having second clags powers. The vesult was that
the complain§ was thrown out and a, formal order of acquittal
was resorded. . Bubsequently Hanuman Dat Narain made an
applicwion to the same Magistrate for sanction to proccute
th: complainant Hardes Singh under sections 211 and 193 of

# Criminal Revision No, 438 of 1008,
(1) (1892) I. L. R, 15 AL, 0L,



