
1901 Before Si)* Jo?m Stanley, Knight, Chief Justice, and Mr. Justice Burhilt.
December 14. liALDEO SINGH (PiAHfTm-) v. DHAIUM KUNWAU and othbks (Defen-
■-------------------------• D A u T s ) . I n  t h e  m a t t k e  or t h e  APPiroATioif or BALWANT SINGH.*

£fai‘tice—Civil Procedure Code, section 204—Form o f decree—Findiiiffs on 
issues not essential to the dotermimtion u f a suit or (ij)j>aal not to form  
jpart o f  the decree.
Sold tliai altliougli it is advisable Lhat in appealable cusck a Court sliould 

rccord its fiudings upon important issues in a suit ora])pcal other Lbaii tlie 
issue or isauos upon tlio dotoniiination of wliicli tlic dccrcc is based, the 
liudiugs on sucli issxie or issues ought not to form part of the Court’s docrec. 
TaniTcant Bannerjee v. Tiiddumonoy Dossoe (1) and Kcmn v. Cnnvford (2) 
referred to.

T h is was an application by way of objeolions imtlcr sccLiou 
561 of the Code of Civil Procedure asking the Court to amoiid 
the decree of the lower Coiirt  ̂an appeal from whicli had l)ceii 
dismissed, by striking out of it the findings arrived at ).»y that 
Com’t upon certain issues other than the issue upon the deLer- 
minatiou of which the decree was in fact based, and the dodsion 
of which was not essential for the determination of tlie suit.

The facts of the case are sufficiently stated in the order of 
the Court, '

Babu Burga Gharan Banerj i, for the appcllan t.
Babu Jogmdro Nath Ohaudhri, for Dharam Kunw^ar, 

Satiah Chandm Bcimrji and Babu LalU Mohm Banerji, for 
the objector (Balwant Singh).

St a n l e y , C. J and Buukitt, J ,—After we had pronounced 
judgment in First Appeal No. 239 of 1901, in which, affirming 
the decree of tlie lower Court, we dismissed the appeal, 
application was made to us by the learned vakil for the re
spondent, Balwant Singh, under the following circumstances. 
When the learned Subordinate Judge delivered the judgment 
in the case mentioned above, he gave his decree in these 
words;—“ It is ordered and decreed that the plaintiff’s claim be 
dismissed with costs. ” Subsequently, on an application made 
by Rani Dharam Kunwar, the learned Subordinate Judge 
directed that his findings on throe issues should Ije added to 
the decree. The finding on the first issue is the finding on
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*Pirsfc Apjioal No. 339of 1901, from a flccr̂ ee of Babu Frag.Das, Subor« 
diuate Judge of iSaharanpui’, dated the 3Uth May, lOOl,
(1) (18G6) 5, 11., P. 0., 63. (3) (1877) L. 6 Oli. U., 29; afc pp. 41 aud 43.



wliicli the plaintiff’s Riiit is dismissed^ and whioli formed the loog
subject-matter of the appeal to this Court. The findings on b a l d e o

the second and third issues are to the effect that it has not Singh

been proved that Rani Dharam Kunwar had authority from DsisAM
her husband to make the adoption  ̂but as a matter of fact had Kttkwab,
adopted Balwant Singh. The application to us is that the 
findings on the second and third issues should be struck out of 
the decree. The learned vakil contended that inasmuch as it was 
held that the plaintiff had no locus standi to contest the adop
tion, said to have been made by theRanij of Balwant Singh, it 
was unnecessary for the Subordinate Judge to have tried any 
other issue, and that his findings on any other issue were mere 
obiter ̂ dicta wliich should not have been added in the decree.
This application is resisted on behalf of the co-defendant, Bani 
Dharam Kunwar, and we were very frankly informed by 
the learned advocate who appeared for her that her object in 
desiring to have these additions made to the original decree was 
that bliey might be used by her as res judicatce in future litigation 
between herself and Balwant Singh, In our opinion the appli
cation to strike the second and third of these findings out of the 
decree must be allowed. No doubt their lordships of the Priv}
Council in the case of Tarahant JBanerjee v. Puddomoney Dossee 
(1 ) do say that in such a case it is advisable that the Court in 
appealable cases as far as may be practicable should pronounce its 
opinion on all important points, that is to say on important points 
the decision of which was not necessary for the final decision of 
the suit. The object of their Lordships’’ remarks no doubt is 
that the necessity oT remanding a case to the lower Court 
may not arise in case the appellate Court should take a different 
view from the Court of first instance on the issue decided by 
the latter Court. The appellate Court would then take up and 
consider the reasons given for its findings on other issues by the 
lower Court, Here nothing of the kind was required* This 
Court fully and entirely concurred in the decision of the Court 
of firvSt instance that the plaintiff had failed to show any locus _ 
standi in the case, and therefore dismissed the appeal;, Any 
observations or findings of the Court of the learned Subordih f̂ce 

(1) (1866) 5, P.O., 63.

VOL. X X V I.] A.LLAHABAD RKPJES. 235



236 THE INDIAN LAW REP0ET8, [VOL. XXVI.

Bai-beo
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1003 Judge on other grounds are, as he himself points out, mere 
oliter dicta -wliLicli cannot be treated as res judicatce. In this 
connection we would refer to the remarks of Sir George Jessel, 
in the case of Kevan v. Crawford (1 ). Section 204 of the Code 
of Civil Procedure is also in point. For the albove reasons we 
direct that the findings upon the two issues numbered 2 and 3 
by the learned Subordinate Judge be struck out of the decree. 
The costs incurred by Balwant Singh in this matter must be 
borne by Uani Dharam Kunwar.

Appeal dismissed,.

1903 
Beoemher 17.

'Before Mr. JnsUce JBlaii' and Mr. Justice JBanerji.
.TAX GOPAL MUKER.TL ( P l a i n t i i ?!'). v .  LALIT MOHAN ( D e f e n d a n t ) 

Act N’o. I  of 1817 {Specific Helief Act), .ioctions 9 and 39— Suit on Imsis of 
former ‘i^ossession ajwrt from title— Concurrent suit fo r  cancellation o f 
deed o f g i f t  under which defendant claimed — Cause o f  action.
Where a plaintifE filed a suit for recovery o£ possession of imniovaljlo 

properby under section 9 of the Specific Relief Act, 1877, and while such suit 
was pending filed a second sait asking- for cincellatioti of a deed of gift under 
which the defendant claiuiod titlu, it was held that this was nofc a splitting' 
lip of a cause of action and that the second suit was unohjectienable in point 
of law.

T he facts of this case are as follows :—
The plaintiff brought, a suit against the defendant under 

section 9 of the Specific Eelief Act, 1877. In that suit he 
alleged that he had been in possession of the property claimed 
and that the defendant had ousted him otherwise than in 
due course of law, and he claimed a decree for possession 
on the basis merely of his former possession in fact without 
raising any question of title. While this suit was pending 
the plaintiff brought the suit .out of which this appeal arises 
agaiuBt the same defendant under section 3 9  of the Specific 
Relief Act. In the present suit the plaintiff claimed a decree 
for cancellation of a certain deed of gift under which the 
defendant was claiming title to the property in suit in the 
former case. • ■

The Court of first instance (Mimsif of Muttra) held that 
the suit was bad for splitting up oases of action, and dismissed

* Second Appeal No. 666 of 1902, from a decrce of H, D. Griffin, Ksq. 
Judge of Agra, diited the 30th June, 1902, confirming the (lecr«e of Mimshi 
MaJiaraj Singh, Munsif of Mattra,District Agra, dated the 1st May, 1902.

(1) (1877) 6 Ch_ D,j 29; at pp. 41 and 42,


