
1903 order stated in tlie petition, can bo supported. These matters 
" liave not been ffone into or considered. For these reasons theJN THE ® j  _  .

M.vrrEn order of the learned Magistrate cannot be supported, i t  is 
PETITION'̂  OF therefore set aside and the bail bonds are directed to be dig- 

JiASDEo. charged.
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1̂ *03 Before 8rr John Slanlnp, Knighi, Gliief Justice.
Anijnsf 24. EMPEHOE v. .TAXGI SINGH *

Ai;f Ifo. JCLT'oflSBO (Indian Penal CudeJ, section 4:11-—Criminal h'esimss — 
Intent—Dispossession of ienaal under a false i)rctext.

Wlien a zamiudar uudci' the pvctc'xfc that one of liia tenants Iiad left tlie 
villiige and iibandontul liis holding took possession of tlio tonant’s lioldiny 
wi’ongfnllyj ifc 'vvas 7/eld in tli(3 absoneo of ev'idencc of one of the objecLs 
apiioiflod'm section -Itl of tlie Indian Peuiil Code, the zamindai' could not 
properly be conriefcod of criiniaal trespass, his intention apparently being 
merely to get postiessiou of the land. JkiHff-jEmperor v. N’andan (1) distm- 
S'111 shod.

Jang I Singh, the applicant ia tins case, was a zamindar, 
and one Bhola Nath was an ocoupaiicy tenant. The zamindar 
had quarrelled with Bhola Nath, and when the latter was 
absent temporarily from the village by reason of ill-health, be 
induced the pat wad to record that Bhola Nath had left the 
village and abandoned his holding, and thereupon took pos­
session of it. Oti these faots, without any defimte finding as to 
the motive of Jangi Nath, he was convicted of the offence of 
criminal trespass. His appeal to the District Magistrate was 
dismissed, and ho thereupon filed an application for revision in 
the High Court.

Mr. J . Sm<30'’rt, for the applicant.
The Assistant Government Advocate (Mr. W. K. Porter), 

for the Crown.
S t a n le y ,  C.J.—The facts proved in the case do not in mv 

opinion justify a conviction under section 447 of the Indian 
Penal Code. In  order to establish a case of criminal trespass 
it must be proved that the accused party entered into posses­
sion of the property of another with intent to commit an 
offence, or to intimidate, insnlt, or annoy any person in

‘̂ Criminal Revisioa No, 407 of 1908,
(1) Weekly Notes,_1902, p. 43.
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possession of suuh property.'^ It lias not been proved in tliia 
case, and indeed it lias not been asserted, tliat blie applicant took 
possession witli intent to commit an offence, or with, the intent 
to intimidate, or insult or annoy the party in possession. The 
applicant is zamindar of the property in q îiestion, and he alleges 
that he took possession on the abandonmeut of the land by his 
tenant. H is intention possibly was to obtain possession con­
trary to law, but this of itself would not constitute criminal 
trespass. Proof of an intention to commit an offence or to inti­
midate, insult or annoy was necessary. There was no evidence 
of any such intention., or from which such an. intention might 
be reasonably inferred. The facts are dissimilar from those in  
King-^m^peiror v. Nandan (1) to which I  have been referred. 
An unlawful act is not necessarily an offence (see section 40 of 
the Indian Penal Coda), and an intention to commit an unlawful 
act, not being one of the acts mentioned in section 441, does not 
render the accompanying trespass criminal trespass. The order 
therefore of the 24th of January, 1903, affirmed in appeal on 
the 23rd of February, 1903, is set aside, and the fine, if  gaid  ̂
must be refunded.
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APPELLATE CRIMINAL.

3iMJ?BKoa

J a h q -i

1908
September 4.

Before Sir John Stanley, Kni^M, Chief Justice,
EMPEROR «. FATTU aot othhes. *

CHiX'iMl Frooednre CadOy section 233—Charge—Charge nut diaiir>.yv-iish.n̂  
separate offences alleged against acciised-^Charge helil io bo bad in. law. 
Certain persona, wb.o were alleged by tiio prosecution to have committed 

ttr'be, not foiJr, separate dacoities iu tlie course of the same night, were 
tUargod to tlie effect that they on or about tlie 12tli December at Dabri “ com­
mitted dacoil'5̂  and therefore committed an offence punishable under section 
305 of the Indian Ponal Code."

Meld th^t the charge ought to have specified each alleged dacoity sepai 
rately, and that in the form in which it was drawn it was not merely irregular 
ljut bad in law; and a ijlew trial was oi’do'roA. SuhrahmaUa Ay^ar v. 
^m feror  (1) referved to.

T he appellants in this case were convicted by the Sessioiis
Judge of Naini Tal of the ofience of dacoity under section 395

----- :—:-------------------- ^  -------  —
Cttminal Appeal Noj,̂ 561 of 1903. „

(1) Weekly Notes, 1902, p. 43. (2) (1901) I, L. B.* 25 aC, 61.
' la'"


