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Before Siv John Stanley, Enight, Chief Justice and Mr. Justice Burkitt.
RUDDAR SINGH axp ormees (JUDGMENT-DEBTORS), v. DHANPAL SINGH
(DECREE-HOLDER).*

Ezecution of docree—Limitation—TEascution tomporarily suspended by action
of Court—dct No. IV of 1877 (Indian Limitalion det), Schedule II,
article 178,

A decree-holder in whose favour a decree for sale on a morfgage anda
subsequent order absolute for sale had been passed on the 27th May, 1891
and the 3rd of February, 1892, respectively, applied on the 245h of April, 1893,
for sale of the mortgaged property.

One of the judgment-debtors instituted a suit to set aside the decree on
the ground of fraud, and on the 15th of December, 1893, obtained an injunc-
tion restraining further proceedings in execution pending the decision of the
suit, snd ultimately a decree setting zside on the ground of fraud the decrec
of the 27th of May 1891.

In appeal, however, the decree of the 27th of May, 1891, was, on the 8th of
Aypril, 1895, restored, the judgment-debtor’s suit being dismissed; and this
judgment wns affirmed by the igh Court on the 4th of August, 1897, Onthe
23:rd of June, 1899, the decree-holder again applied for execution of the deeree
of the 27th of May 1891,

Held that article 178 of the second scheduls to the Indian Limitation
Aet, 1877, applied ; that time began to run against the decree-holder from the
§th of April 1825, when the bar to execution which had been imposed by the
injunction and subsequent deceree obtained by the judgment-debtor was remoy-
ed, and that the decvee-holder’s application for execution was time-barred,

Chunni Kunwar v. Durga Prasad (1), Shaikh Mohesooddeen v. Shaikk
Akmed Hossein (2) and Desraj Singh v. Karan Khan (8), referred to.

TaE facts of this case are as follows :—

On the 27th of May, 1891, Dhanpal Singh and others

obtained a decree for sale on a mortgage against Ruddar Singh

and others, which was followed on the 3rd of February, 1892,
by an order absolute for sale. An application for exccution by
sale of the mortgaged property was made ¢n the 24th of April)
1893, and was granted.

‘Whilst execution was in progress, Aman Singh, oge of the
judgment-debtors, instituted a suit to set aside the decree of the
27th of May, 1891, on the ground that it had been obtained by
fraud, and on the 15th of December, 1893, obtained from the

* Second Appeal No.652 of 1902 from an order of ¥'. W, Brownrige, ¥
Dfial\t:‘_[ric% J\ﬁg«}: of Aligarh, dated the 2nd of July, 1902, couﬁlrnznn;liﬁ,o};fig;
of Maulvi Mubamwad Ahmad Ali Khan, Subordinate Judee of Alje
the 26th of April 1902. ’ nte Judgo of Aligarh, dated

(1) Weekly Notes, 1887, p, 207, 2y 18:70 14 W, R, 384
(3) (1896) 1.L. R, 19 All,(, 7 T
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Court an injunction restraining further proceedings in execu-
tion of the abovementioned decree for sale pending the decision
of the suit.

In the suit filed by Aman Singh a decree was passed on
the 19th of December, 1894, setting aside the decrce of the 27th
cof May, 1891. That decree, however, was reversed on appeal
by the District Judge on the Sth of April, 1895, and a second
appeal to the High Court was dismissed on the 4th of August,
1897.

Upon the 23rd of June, 1899, the decree-holders again
applied for exccution of the decree of the 27th of May, 1891,
by sale of the mortgaged property. To this application the
jndgment-debtors objected that it was barred by limitabion.
The Court of first instance (Subordinate Judge of Aligarh)
disallowed the objection. The appeal of the judgment-debtors
to the District Judge was disallowed, and they thereupon
ap ealed to the High Court.

Munshi Gobind Prasad, for the appellants.

Pandit Madan Mohan Malaviye and Munshi Jang Bahadwr
Lal, for the respondent.

Burriry, J.—Thisis a second appeal in execution against
an order of the Subordinate Judge of Aligarh overrnling the
appellants’ objection to the execution of a decree held against
them by the respondent decree-holder.

The facts of the case are as follows 1=

The decree, which wasone for sale, was passed on the 27th
of May, 1891, and an order absolute under section 89 of the
Transfer of Property Act was made on the 3rd of February,
1892, An application for execution by sale of the mortgaged
property, was made on the 24th of April, 1893, and was
granted,

While execution was in progress, one Aman Singh, one of the
judgment-debtors, instituted a suit to set aside the decree of the
27th of May, 1891, on the ground that it had been obtained by
fraud, and on the 15th of December, 1893, obtained from the
Court an injunction restraining further proceedings ‘in’éﬁbmﬁcﬁ)n
of ‘the abovernentioned decree for sale pending the deaision of
the suib,
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On the 19th of December, 1894, Aman Singh obtained a
decree sctting aside the decrce of the 27th of May 1891, That
decrec, however, was on appeal reversed by the District Judge
on the Sth of April, 1895. A second appeal to the High Court
was dismissed on the 4th of August 1897,

The present application for exccution was made on the 23rd
of June 1899. :

The judgment-debtors object that the application is time-
barred. The Subordinate Judge has overrnled that objection.
An appeal against the Subordinate Judge’s order was dismissed
by the District Judge. Hence this appeal.

In his application for exccution the decree-holder, respon-
dent here, contended that “the time between the 15th of April,
(sic) 1893 and the dth of August, 1897, should he excluded in
computing the limitation according to law. Therefore the
application for execoution is within time.” If the learned
Subordinate Judge is right in acceding to this contention and in
bolding that the period between the date of the injunction
and of the dismissal of the second appeal by the High Court
should be excluded, then the application is not time-barred.

In my opinion the decision of the Subordinate Judge is
Crroneous,

There can be no doubt that the decree-holder could not
have taken any step to have exceution of his decree by sale of the
mortgaged property as long as the injunction which had been
granted on the 15th of December, 1893, remained in force. Bnt
in my opinion that injunction remained in force up to the Sth .
of April, 1895, and no longer, and was effectual up to that date
only beeause the deeree of the 19th of December, 1894, annulled
as fraudulent the decree of the 27th of May, 1891, On tlat day
the District Judge reversed the decree of the Court of first
instance, which had set aside the decree of the 27th of May, 1891,
and thercfore restored the latter decree. The effect of this was
that the obstruetion or bar to the execution of that decree was
removed. It became a decrec capable of exccution from the 8th
of April 1895 and the decree-holder had threeyears within which
he could apply for execution. He made no-application till the
23rd of June 1899, That being so, I am of opinion that his
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application is time-barred, whether that application be cousid-
ered to be an application to the Court to take up and procced with
the application of the 24th of April, 1693 (which had heen stayed
by injunction), or whether it be considered to be a fresh applica-
tion. In either case I think it is barred Ly article 178 of the
second schedule to the Timitation Act, 1877. That article
provides a limitation period for applications for which no period
of limitation is provided elsewhere. No article of the schedule
provides a limitation period for an application for execution,
which has been stayed by an injunction or by some bar or
obstruction, after the removal of the bar or obstruction. This
case cannol be brought within any of the periods mentioned
ip the third column of article 179 of the Act. It can come
only under article 178, On the passing of the deerce of the
District Judge of the 8th of April, 1895, a right acerued to the
decrec-holder to apply within three years from that date for
execubion of the decrec of the 27th of May 1891, by asking the
exscution Court to proceed with the application of the 2{th of
April, 1893, or by making a fresh application for execution.
Unfoitunately for him he did not apply for more than four
years after the 8th of April, 1895,

Bub it is contended for tho decrce-holder that lie had
threo years from the date of the decree of the High Court in
second appeal (4th August, 1897) affirming the appellate decree
of the District Judge within which to make his application
in execution, This was the view adopted by the Subordinate
Judge. I cannot accept this contention. Itis founded on the
assumption that the énjunction of the 15th of December, 1893,
remained in force up o the decree of the High Court. Unless
that assurption be correct, there was no bar after the 8th of
April, 1895, to the execution of the decree of the 27th of May,

1891, In my opinion that injunction was dissolved by the

appellate decree of the District Judge in April, 1895, when the
decree’of the 19th of December, 1894, setting aside as fraudu-
lent'r the decree of the 27th of May, 1891, was revcrsed and thie
suit of Aman Smgh was dismissed. It is perhaps nob striotly
‘accu te- to say that the injunction was dissclved by the appel-
late'dédree of the Distriet Judge. The foroe of the injunction
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was exhausted when the Subordinate Judge pronounced judg-
ment on the 19th of December, 1894, but as the decree of that
date held that the previous decree was null and void, having
been obtained through fraud, the effect was the same as if the
injunction were in force.

It has been held by this Court in the case of Chunni Kun-
war v. Durgs Prasad (1) that when a decree had been passed
in favour of the defendant (Chunni Kunwar) “in the action in
which the temporary injunction was granted, that temporary
injunction came to an end,” and notwithstanding that the
injunction had been made “till further orders,” the learned
Juadge holding that the decree by which he (the Subordinate
Judge) ¢ dismissed the suit, operated as an order discharging the
temporary injunction.” So here, I hold that the appellate
order of the District Judge dismissing Aman Singh’s suit dis-
charged the injunction, assuming that by reason of the nature
of the decree the injunction remained in force up to the date
of that order. In their judgment the learned Judges referred
to the case of Shaikh Mohecoodeen v. Shaikh Ahmed Hosseim (2)
as supporting the view they took. I gather from the report in
that case that the Subordinate Judge had attached and appointed
a receiver of certain property in a suit pending before him.
He dismissed the suit, but refused the defendant’s application
to have the property released from attachment and the receiver
discharged. Oitappeal the High Court held that ¢ the Act does
not give power to the Court to attach property or maintain an
injunction in respect of property until an appeal shall have been
lodged, or after the appeal has been admitted during the pen-
dency of the appeal.”” That power, it was pointed out, belongs
to the appellate Court, The effect of those two cases is that in
them, though the Subordinate Judge had deliberately refused
after the dismissal of the sult to cancel an injunction and an
attachment issued during the trial, the High Court in each case
held the Subordinate Judge was wrong, and that the injunction
or attachment was ineffectual after the dismissal of the suit.
The .case of Desraj Singh v. Karan Khan (3) is very much

(1) Weekly Notos, 1887, p, 207, (2) "(1870) 14 W. R., 384,
(8) (1896) 1. L. R, 19 AlL, 71,
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onall fours with this case. In it a decree for sale had been
obtained on the 26th of March, 1885, and an application for
execution was made on the 6th of Janunary 1887. The wife of
the judgment-debtor intervened under section 278 of the Code
of Civil Procedure, clalming as her own the property advertised
for sale. Her objection was allowed on the 17th of January,
1888. A suit was then instituted under section 283 by the
decree-holder, and on 5th June, 1888, he obtained a decree
declaring the property to be liable to sale under his decree. An
appeal to the District Judge was dismissed on the 3rd of August,
1888, and a second appeal to the High Court was dizsmissed on
the 28th of May, 1892. An application for execution of the
decree of the 26th of March, 1835, was made by the decree-
holders on the 27th of April, 1892. The High Court affirming
the decision of the two lower Courts, held that the application
was time-barred as having been made more than three years
from the 5th of June, 1838, the date of the decree by which
the property was declared liable to be sold under the decree of
the 26th of March,1885. The learned Judges, referring to a
Full Bench case reported in I. L. R., 1 All, 355, held that
“it shows that the decree-holders had a right to apply for
execution or to proceed with their application immediately
on the passing of the decree of the 5th of June 188§, declar-
ing that the property was liable to be sold.” And again:—
“In our opinion article 178 of the second scheduale of the Indian
Limitation Act applies, and, more than three years having
elapsed after the 5th of June, 1888, before the present applica-
tion was made, the épplioation was time-barred.” The learned
Judges made no allowance for the periods between the 5th of
June, 1888, and the date of the appeal to the District Judge and
the High Court. Indeed the application for execution seems
to have been made before the date of the decree of the High
Court in second appeal. Adopting the language of the learned
Judges cited above, I hold that article 178 applies to this
case, and more than three years having elapsed, after the Sth
‘of :April; 1895, before the present application of thie 23ed of
7 une, 1899 was made, that application was time-buried Wien
‘mada' o
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Then lastly, it is contended that if the decrec-holder had
made any application for exccution hefore the decree of the
High Court, the judgment-debtor would certainly have had
exccution stayed pending the decision of the High Court. To
that T would reply that no such application was in fact made.
1 decline to speculate as to what might have happened under
other circumsiances. '

Tor the above reasons I would sllow this appeal, and, setting
aside the decrees of the two lower Courts, I would direct that
the application for execution be rejected with costs in all
Courts.

Sraxiey, C. J—1 concur, .

Appeal decreed.

Before My, Justiee Knoxw and v, Justice 4ikman.
GOPAL DKI Axp avormER (Praintirrs) o. KANNO DEI AXp oTmERS
(DrrespANTS).*

Civil Proceduie Code, soclion 589— Tyusl—8uit relating to @ public charily—
Sanclion granted fv prospective plainl{ff “and wnolher *-—Sanction, o
condilion precedrat Lo tnstilulion of suif.

ITeld that the » consent in writing ” of the Advocalc Genersl or other
officer appointed by (he Loeul Government for the purpose reynired by section
539 of the Codo of Civil Procedure must be a specific permission given to two
or move persons by name : a permission given to one applicant by name “und
apotler ’' is not a sufficient complinnce with the terms of the section,

Ireld alse the * consent in writing » requirved by this scetion is a condi-
tion precedvnt to the institution of the suit to which such consent relutas,
1 therefore no vulid consent is given before the jnstitution of {he suit, the
mistake cannot subsequently be veetified, unless hy means of withdrawal of
the suit with permission to institute a fresh suit.  Bamagyangar v. Krishnay-
yanger (1) dissented fron.  Rewdll v. Blair (2) distingnished.

In the present case whero the suit had not been instituted until eight or
more yenrs after the consent of the Tegnl Remembrancer had been obtained,
permission to withdraw the suit with liberty to sue again was in the diseres
tion of the Court yefused. '

In Beptewber, 1892, one Musammat Gopal Dei, widow of

Babu Damodar Das, the son of Rai Joti Prasad of Agra, obtained

* First Appeal No, 77 of 1902, from s deerce of W, I, Wells, lisq,, District
Judge of Agra, dated the 17t‘.h of December 1901,

(1) (1886) LL. R, 10 Mad,, 185.  (2) (1820). L. R,, 45 CL, D,, 130,



