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a suit, the result will be that she will be wholly without
remedy. We are unable to countenance such a state of tuings
and to hold that she has no remedy. In our opinion the suit is
maintainable, and should have been tried by the Court of first
instance. We accordingly dismiss the appeal with costs,

’ Appea%dismiesed.

Before Mr. Justics dikman.
ANNTU (PrarnTire), v, DEBI DAS (DrrENDANT).*

Execution of decree—Sale of judgment-deblors’ rights and interests as aguingt
representative of judgment-debtors—=Sale not objected to at the time—Sub-
sequent suit by representative against auction purchaser to recover pro-
perty allsged to have been sold in ewcess of the share of the judgment«
debtors.

A decrea having been obtained by mortgngeos for the saleof the rights
and interests of the mortgagors in & 10-biswa share in a certain village, both
mortgagors died. One Annu was substituted on the record of thecase as the
representative of both the mortgagors. The decree-holders, estimating the
interest of the mortgagors to ameunt to 5 biswas 16 biswansis, caused such
interest to be sold as against Annu, who at tho time took no objection to the
extont of the share sold, Some yoars afterwards Annu broughta snit againat
the auetion purchaser to recover 1 biswa 11 biswansis upon the sllegation
that the judgment-debtors’ share had ndt amounted to,more than 4 biswas &
biswansis, Held that such & suit was not maintainable. Malkarjun v. Nure
hari (1) referred to. Samweal Das v. Bismillah Begam (2) distinguished.

Tax facts of this cage are as follows :—

Certain mortgagees got a decree against Bodhi, the father of
the appellant, and Kunji, the uncle of the appellant, for sale of
their “rights and interests” in a 10-biswa share in a certain
village. After decree Lhe judgment-debtors both died, and in
execution proceedings one Annu wag brought upon the records
as their sole legal representative. An application was made for
execution of the decree, which left the exact rights and interests
of the judgment-debtors unspecified, tlie decree-holders arking
for sale of & biswas 16 biswansis out of the 10 biswas, as being
the share to which the judgment-debtors were entitled. Nouice

vy

#8econd Appenl No. 838 of 1902, from a decroe of H. B.J. Bateman, Hsq.,
District Judga of Bareilly, duted the 15tk of January 1902, confirming a docree
of Babu Ram Dhan Mukerji, Subordinate Judge of Bareilly, dated the 15th of
Avugust 1901, .

(1) (1900) L L. R., 25 Bom,, 887. (2) (1897) L L. R, 19 AlL, 480,
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of this application was served upon Annu. He took no objec-
tion to the extent of the share estimated, but merely asked for
time. The exccution priveedings resulted in the § biswas 16
biswansig being put up for sale and purchased by one Debi Das.
The sale took place in 1891. On the 7th of January, 1901,
Annu instituted a suit, in which he alleged that the share of
the judgment-debtors in the 10 biswas amounted to 4 biswas
and & biswansis only, and prayed for recovery of 1 hiswa and
11 biswansis on the ground that it was his property. The
Court of first instance (Subordinate Judge of Bareilly) dismissed
the suit, and an appeal by the plaintiff was dismissed by the
District Judge. The plaintiﬂ thereupon appealed to the High
Court.

Munshi Gobind Pmsad and Babun Si#al Prasad Ghosh, for
the appellant.

Pandit Moti Lal Nehru (for w hom Pandit Mohan ZLal
Nehry), for the respondent.

AIRMAN, J.—Certain mortgagees got a decree against Bodhi,
the father of the appellant, and Kunji, the uncle of the appel-
lant, for sale of their “ rights and interests ” in a 10-biswa share
in a certain village. After the decree the judgment-debtors
both died, and in the execution proceedings the present appellant
Annu was brought upon the record as their sole legal represent
ative. An application was made for execution of the decree.
The decree left the exact rights and interests of the judgment
debtors unspecified. " The decree-holders estimated these rights
a8 being 5 biswas 16 biswansis out of the 10 biswas, Notice of
application to sell thg share was served on the present appellant.
He took no objection to the extent of the share estimated, but
werely asked for time. The execution proceedings resulted in
the 5 biswas 16 biswansis share being put up for sale, and pnr-
chaged by a stranger, namely the respondent Debi Das. This
took place in 1891, On the 7th of Jannary, 1901, Annuinsti-
tuted the suit out of which this appeal arises. He alleges in his
plaint that the share of the judgment-debtors only amounted to
4 biswas and 5 biswansis, and he sues to recover possession from
the auction purchaser of 1 biswa and 11 biswansis on:the: alle=
gation that it was his property. The learned. Subordinate. Judge
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1903 dismissed the suit, and his decision was affirmed on appeal by the

e learned District Judge. The plaintiff comes here in Second

b e. D Appea). The Courts below held that the plaintiff ought to have
BRY 1)AB,

objected in the execution proceedings that the 5 biswas and 16
biswansis were in excess of the rights and interests which the
decree ordered to be sold. Had the decree speciﬁoa]lv ordered
the sale of 5 biswas 16 biswansis the case relied on by the learn-
ed vakil who appeavs in support of this appeal, namely Sanwal
Das v. Bismillah Begam (1), would have been in point. But
in my judgmeut the learned District Judge rightly distinguishes
that case. That was a case in which the decrce ordered the sale
of the specific property, and not as in this case of undefined
rights and interests. The learned vakil argues that his client
conld not in the cxccution proccedings liave objected that the
shave of the judgment-debtors was wrongly estimated. In my
opinion he not only could but ought to have done so. The case
relied on by the learned vakil for the respondent—Malkarjun
v. Narhari (2)—in my opinion supports the conclusion at which
the lower Courts have arrived, I think the plaintiff’s suit was
rightly dismissed, and I dismiss this appeal with costs,

Appeal dismissed.
1908 Before Sir John Stanley, Knight, Chisf Justice, and Mr. Justice Aikman.
July 20 BAKAR SAJTAD (JupeMmNT-DEBTOR) v. UDIT NARAIN SINGH

{DEcRER-HOLDRE).*
Civil Proeedure Code, section 285—Brecution of decrsa—dpplication for
evecution vorified by general attorney of decres-holder.

Held thab an application for execution of a decree which is verified by
the general attorney of the deerse-holder, who s satisfied the exccuting
Court that he is sequainted with the facte of the case, is properly verified
within the mesning of soction 235 of the Code of Civil Procedure, notwiths
standing that his principal way be residing within the jurisdiction of the
Court. Murari Lal v. Umrae Singk (8) distinguished.

Uptr Naraix SiNen applied for execution of a decree lield
by him against Bakar Sajjad. The judgment-debtor objected
on the ground that execution was barred by limitation ; but his

objection was disallowed by the Subordinate Judge and on

# Appeal No. 3 of 1908, under sochmn 10 of the Lettexs Patent

{1) (1897) 1L, R, 19 A1, 480.  (2) (1900):L L. n., 25 Bow,, 337,
(8) (1901),1, L. k., 28 All, 499



