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and occupation of land, must be regarded from a limitation
point of view as being a suit for compensation for breach of
econtract. I do mot understand why, when this article (110)
apparently plainly provides for the case now before me, Ishould
go out of my way and hold that article 116 applies, Apparent-
ly, a3 all leases for more than a year reserving annual rent
must be registered, the consequence would be that article 110
would be practically useless and superfiuous, I cannot think it
was the intention of the Legislature when framing article 110
that there should be read into the first column the words “ due
on an unregistered lease.” I must therefore on this pointallow
the appeal and modify the decrec of the Court below. I givea
decree severally against each defendant according to the specifi-
cation mentioned in the decree for their share of the rent for
three years immediately preceding the date of the institution of
the suit. This modification of the decree will apply of course
only to the cases of the defendants appellants, Ajudhia, Ram
Narain, Bandi Din and Shankar Lal. As to the other defend-
ants who have not appealed no order will be made. The ap-
pellants are entitled to the costs of this appeal. :
Decree modified.

Before Sir John Stanley, Knight, Chisf Justice and Mr. Justice Burkitt.
BENI PRASAD (JuDGMENT-DEBTOR) v. SARJU PRASAD AND oTHERS
(DBORRE-HOLDERS.)¥
Act No. XV of 1877 (Indian Limitation Act), Schedule IT, Article 178—Exa.

cution of decres—Execution suspended by action of the Court— Limitation,

Application for execution of a decree for sale on a mortgage, pansed on the
90th of March 1893, was made in March 1898, and the jroperty mortgaged was
advertised for sale on the 20th of May1897. A suit was, however, filed bythe
minor son of the judgment-debtor, in consequence of which the sale was, on
the 17th of May 1897, stayed “ponding the decision of the suit” A decree
was given in favour of the son on the 2nd of Angust 1897; but this was reversed
inappeal on the 9th of Februsry 1898, and the son’s suit was dismissed. But
there was a further appeal to the High Court, which, on the 29th of June
1800, set aside tho decrea of the lower appellate Court and remanded the record
for trial on the merits. Finally the decrce of the 2nd of August 1897 was

. ®8econd Appeal No. 281 of 1902, from a decree of W. Tudball, Esq., Dis-
;)rx,cg Jt ni;,{e of Iiom]:!h%léi’ dated the gth of January 1902, revorsing’ an gtziarlo'f
andit Alopi Prasad, ciating Subordinate Judge of Gorakh
28th of September 190], N e rekhipor, dated the
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reversed and the son’s suit dismissed on the 29th of March 1901. On the 11th
of May 1891 :he decrev-holder presented am application praying the Court
to take upand proceed with theappliention which had been stayed by the order
of the 17+h of May 1807,

Held that time hegan to run against the decree-holder from the 9th of
February 1898, but, inasmuck as by the action of the Court exscution of the
deeree had been from time to time suspended, the only periods which could be
counted againgt the decree-liolder were from the 9th of February 1898 to the
20tk of June 1900, and again from the 29th of March 1901 to the 11th of May
1901. Tbese periods together net amounting to three years, the decrce-
holdey’s application of the 11th of May 1901 was within time,

This was an appeal arising out of proceedings in execution
of a decree. On the 30th of March 1893 Sarju Prasad and
others obtained a decree for sale on a mortgage against Beni
Prasad. Application for sale of the mortgaged property was
made in March 1896, and the property was advertised for sale
on the 20th of May 1897, Meanwhile the minor son of the
judgment-debtor instituted a suit to get the mortgage decree
set aside on the ground that he had not Leen made a party~to
the suit in which it was passed, and in this suit he applied for
a stay of sale, which was granted by the Subordinate Judge on
the 17th of May 1897, ““ pending the decision of the suit.” On
the 2ud of August 1897 the son’s sui twas decreed. But there
was an appeal to the District Judge, and on the 9th of February
1898 the suit was dismissed. The decree-holders then appealed
to the High Court, and, on the 29th of June 1900 the High
Court get aside the lower appellate Court’s decree and remanded
the appeal under section 562 of the Code of Civil Procedure for
trial on the merits by the District Judge. Ultimately the Sub-
ordinate Judge’s decree of the 20d of August 1897 was reversed
and the son’s suit was dismissed on the 28th of March 1901.
On May 11th, 1901, the decree-holders applied for execution,
asking the Court to take up and proceed with the application
which had been stayed by the order of the 17th of May 1897.
The first Court (officiating Subordinate Judge of Gorakhpur)

 rejected this application ; but on appeal it was granted by’ ‘the
District Judge. The judgment-debtor thereupon appesled to
the High Court.

Babu Jogindro Nath Chaudhri, for the appellant.

Munshi Jang Bahadwr Lal, for the respondents
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Burkrrr, J.—This is an appeal in execution against an
arnallate order of the learaed District Judge of Gorakhpur
grasting the vesnondents’ applieation for exccution of their
feaces which Lad been rejected Ly the Snbordinate Judge.

The facts of the case ave as follows:—

A decrce for sale on a mortgage under the Transfer of Pro-
perty Act was obtained by the rerpondents against the appellant
an March 80th, 1893, An application for execution by sale of
ile mortgaged property was made in March 1836, and the pro-
perty was advoertised to be sold on May 20th, 1897, Mean-
while a suit had been instituted by the minor son of the judg-
ment-debtor, who contended that the decree was bad, inasmuch
as he had not been made a party to the suit in which it had been
obtained. He prayed that the sale might be stayed pending the
decision of his suit. This prayer was granted hy the Subordi-
nate Judge, who on May 17th, 1897, directed the sale to be
slayed “pending the decision of the suit”” This was accord-
ingly done, the record being withdrawn from the Collector, to
whom it had been sent for execution under section 320 of the
Code of Civil Procedure. The Subordinate Judge gave a
decree in favour of the son on August 2nd, 1897. The eflect of
this decree was to continue the injunction restraining the sale,
which would have been discharged if the son’s suit had been
dismissed.

On appeal to the District Judge the son’s suit was dismissed
on February 9th, 1898.-

" The effect of that dismissal was to remove the obstruction
which the stay order of May 17th, 1897, had placed in the way
of the decrec-holders exccuting their decrce.  Had nothing
further then taken place, T would have held, for the rcasons
given by me in my judgment in Exceution Second Appen)
No. 652 of 1902 (Hudar Singk and others v. Dhanpat Singh),
that under article 178 of the second schedule to the Limitation
Act of 1877 sime hagan to ran against the decree-holder from
Febraary 96h, 1803, and that the application now before me,
which was filed cn Dlay 11th, 1901, was time-barred, Bnt tho
decree-holders fiicd a second appeal before the High Court
against the decrce of February 9th, 1898, 'The High Court, on
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June 29th, 1900, seb aside that Jooree and ruvanded the record
for trial on the merits under secticn 562 of the Code of Civil
Procedure.

The effect of this decree of the High Court T take o be
that by reason of it the District Judge’s decrce of February
9th, 1898, (under which time was running against the decree-
holder) disappearcd, and that the Subordinate Judge’s deeree of
Augnst 2nd, 1897, was revived pending the decision of the appeal
against it on the merits. The appeal against the Subordinate
Judge’s decree was restored to the list of pending appeals in the
Court of the District Judge, and that decree was the only decree
in the suit pending the appeal. Finally in that appeal the
decree of August 2nd, 1897, was reversed and the son’s suit dis-
missed on the 28th March 1901. The present application for
execution was made on May 11th, 1901, and asked the execution
Court to take up and proceed with the application which had
been stayed by the order of May 17th, 1897.

Now the earliest date on which the decree~holders could:
have made an application for execution was the 9th February
1898, when theé District Judge dismissed the suit in which the
stay of execution had been granted. They could have applied
at any time between that date and June 29th, 1900, when the
High Court set aside the decision of the District Judge. But
under article 178 they had three years from that date within
which they could apply. About two years and four months
of that period had passed, and when nearly eight months were
still unexpirad, the High Court by its decree of June 29th, 1900,
again imposed a bar on eyecution by reviving the Subordinate
Judge’s decree of August 2nd,1897.

It is to my mind perfectly clear that there was, by reason
of the revival of the deerec of the Subordinate Judge, which
carried with it a stay of execufion, an cobsbacle in the way
of the decrce-holders’ taking steps in execution during fthe
period between June 29th, 1900, and March 29th, 1901, when
the District Judge by dismissing the suit again removed the
bar. That period cannot, I think, be taken into' dccount in
computing the limitation period in this case. ,Se,etiiomﬂ‘of;“t}ie
Limitation Act is not, I think, applicable to. such facts. The
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only periods during which time can be considered to have run
against the decree-holder are from February 9th, 1898, up to
June 29th, 1900, and from March 29th, 1901, to May 11th,
1901, when the present application was made. These two
periods added together do not make up three years. On that
short ground, therefore, and without deciding whether the
decree-holders had three years from March 29th, 1901, within
which to apply, I am of opinion that the decision under appeal
is right. X would dismiss this appeal with costs.

I would point out to the learned District Judge that he has
fallen into an error in holding that the order of the Subordi-
nate Judge directing a stay of execution pending the “decision
of the suit” was effectual up to the final decree in the suit. The
Subordinate Judge’s authority in that respect lasted only as
long as the suit was pending before him. It was the form of
his decree by which he held that the property was not liable to

~ sale under the respondent’s decres, which had the effect of

continuing the stay on the sale up to the date of the appellants’
decree in the Court of the District Judge. For authority on
this matter, I would refer the learned Judge to the reported
cascs of Chunni Kuar v. Durga Prasad (1), Shaikh Moheeood-
deony v. Shaikh Ahmad Hossein (2) and Desray Singh v.
Eurom Khon (3).
StarLEY, C. J~1 concur.
Appeal disnvissed.
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REVISIONAL CRIMINAL

Before Mr, Justivo Ko and Mr, Justice Aikman,

MAHARAJ TEWARI Axp oTuzes ». HAR CHARAN RAL#
Statutes 24 and 25 Vie, Cap,, CIV., section 15—~Criminal Procedure Code,
sectiong 435 (3) and 145-~High Court’s powers of revision,

Hold that section 15 of the Charter Act, 24 and 25 Vie., Cap. C1V, dves not
override section 435 of the Code of Criminal Procedure, so as to enable the
Iigh Court in the exercisc of its powers of superintendence to interfere with
an order pussed by » Court having jurisdiction under Cbapter XII of tho Code,

* Criminal Revision No, 277 of 1908.

(1) Weokly Notes, 1887, . 29T, (@) (870) 14 W. R, 384,
(3) (1866) I, L. ., 19 ATL, 71



