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and on fhe paper when put into tho hands of the Magistrate fox
him to take down the evidence of the witness. Again it may
hiave been read over to the witness by the Magistrate when the
evidence of the witness was completed, or the Magistrate may
have contented himself with reading over the narrative embody-
ing the evidence, which was all he was bound to do under the Act.

In these circumstances, even assuming that there was no
slip or accidental omission in the heading of the document, and
that there was no confusion between the two lusbands in the
mind of the person who took down the heading, and assuming
that the document is admissible iu this suit as evidence against
Magbulan’s claim, their Tordships are of opinion that it is not
entitled to any weight.

Differing from the Judicial Commissioners on the only
ground upon which they appear to have relied in reversing the
Court of first instance, their Tordships see no reason for mnot
accepting the finding of the Subordinate Judge.

Their Lordships will therefore humbly advise His Majesty
that the decree of the Court of the Judicial Commissioner ought
to be reversed with costs and the judgment of the Subordinate
Judge restored.

The respondents will pay the costs of the appeal,

Appeal allowed,

Solivitors for the appellant—Messrs. Barrow, Rogers and
Nevill.

Solicitors for the respondents—Mossrs, T. L. Wilson & Co,

J. V. W.
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into opexation of the Oudh Estates Act (T of 1869) his name was fonnd to be
entered in lists 1 and 3 of thoso prepared under thab Aol extitling him
under section 10 fo be considered a taluqdar within the meaning of the Act,
and to have the succession to his estates regulated by its provisions, Held
that retrospeetive effoct could not Le given to Act T of 1869 eo as to alter the
succession to the estates which had on his death becomo vested in his heirs
under the ordinary Mubammadan law,

APPEAL from the judgment and decree (10th May 1899) of
the Court of the Judicial Commissioner of Oudb, affirming a
decree (26th May 1896) of the Subordinate Judge of Hardoi.

The snit out of which the appeal arose was hrought against
Muhammad Abdus-samad, Muhammad Kamil, Muhammad Akil,
and Mulammad azil, the present appellants, to recover certain’
villages which had been, when she died on the 19th of Deccmber
1894, in the posscssion of one Imtiaz Fatima. The plaintiffs
were Qurban Husain, the first respondent, the brother of Imtiaz
Fatima, and Bintul Fatima her sister, now represented by the
other respondents ; and the suit was brought on the allegation
that Imtiaz Fatima was in possession as absolute owner, and
that on her death the estate of which the defendants had
taken unlawful possession, devolved by Muhammadan Law upon
the plaintiffs as her heirs.

The facts were that the Gopawan estate, which included the
villages in suib, was, on the 1stof May 1858, summarily settled
with one Murtaza Balhsh, who died on the 18th of January 1865.
He left surviving him his mother Muniran Fatima, two widows,
Bhaghari the elder widow, and Imtiaz Fatima the younger, and
three cousins Muhammad Amir, Muhammad Mubarak and Mu-
hammad Ahmad who were brothers of his elder widow Bhag-
bari. On the 21st March 1865, by order of the Deputy Coramis-
sioner of Hardoi, the name of Muniran Fatima was recorded in
the Revenue registers in placo of that of her deceased son Mur-
taza Bakhsh., On the 12th of January 1869 the Oudh Estates
Act (T of 1869) was passed. The lists prepared under section 8
of that Act were published on the 20th of July 1869 and the
name of Murtaza Bakhsh was entered in the 1st and 8rd of such
lists.

Muniran Fatima died on the 24th of November 1870, Pro-
ceedings for mutation of names were taken, and on the 24th of
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April 1871 the Deputy Commissioner made the following
order 1~
sIt appears from the papers that Muniran Fatims had declared both her
daughters-in-law to be the heirg to the estate, and both these daughters-in-law
aye in possession. 1t isthervefore ordered that in accordence with the provie
gions of the wajib.ul.arz mutation of names be effected in favour of Bhaghari
and Imtiaz Fatimn, With regard tothe objection of Muhammad Amir, talug-
dar, no oxder can be passed ot the summary settlement, If he has any claim,
he may sepk remody in a competent Court.”

On the 27th of April 1871, Muhammad Amir brought a suit
against Bhagbari and Imtiaz Fatima to obtain a declaration of
his right to the estate by inheritance ; but it was dismisced as
being insufficiently stamped.

On the 23rd of June 1873, Muhammad Amir and Muhammad
Mubarak for himself and as guardian of Muhammad Abdus-
samad, son of Muhammad -Ahmad, brought a suit for the
removal of the name of Imtiaz Fatima from the register of
proprietors by cancellation of the order for mutation of names
passed on the 24th of April 1871 ; but on the 25th of September

1873 the plaintiffs in that suit asked for and obtained leave to-

withdraw the suit, with permission to bring a fresh suit.

On the 24th of January 1888, Bhaghari died, and thereupon
her half share in the estate was recorded in the revenue register
in the name of Imtiaz Fatima,

On the 23rd of August 1889, Muhammad Amir, Muhammad
Mubarak and Abdus-samad gon of Muhammad Ahmad brought
a suit against Imtiaz Fatima and others to whom she had alienat-
ed portions of the cstate for possession of the property. The
plaint, however, was returned for amendment, and not having
been amended within the time fixed by the court was rejected
by the District Judge of Hardoi on the 8th of April 1898, under
section 54 of the Ciyil Procedure Code. An appeal was pre-
ferred from that decision, but was withdrawn on the 7th of June
1895, it being stated that Imtiaz Fatima had died on the 19th of
December 1894 and that on her death Muhammad Amir, Mu-
hammad Mubarak and Ahdus-samad had obtained possession of
the property in suit from the revenne authorities, Hence their
present suit, which was instituted on the 14th March of 1895
by the heirs of Imtisz Fatima to recover possession of the estate.
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The defendants in their written stutement denied the right
ETI— of the plaintiffs to sue them for possession of the propert}.' 3 a.n(ll
asovs.  pleaded that successien to it was governed by the provisions of
s“;.m the Oudh Estates Act (I of 1861) ; that Bhagbari was in pogses~
{%};‘1‘1‘;“ sion of the estate for her life-time, and that it was on account of
fricndship that she had allowed the name of Imtiaz Fatima to
be recorded in the revenue registers along with her own name ;
that on the death of Bhaghari the defendants hecame entitled
to the property left by Murtaza Bakhsh; and that if Itiaz
Tatima waz entitled to possession it was for her life only and no
right could devolve upon lier heirs after her death.
Of the issues raised only three are now material s
“(2) Whether Imtiaz Yatima was in possession of the
property in suit jointly with Bhaghari for a period of 12 years
before her death ?
“(3) Ifso,did she hold the estate Tor her life-time only or
as its absolute proprietress?
“ (1) Are the plaintiffs entitled to succeed to the property
of Imtiaz Fatima ? ? X
- The Subordinate Judge held that with respect to section 10
of Act T of 1869 Murtaza Bakhsh was a taluqdar who had ac-
quired a permanent heritable and transforable right in the estate
which was settled with him on the 1st May of 1858 ; that the
entry of his name in thie 3rd of the lists prepared under section 8
of Act I of 1860 was wlirg vires as no sanad or grant was given to
him by the Government; that the lists were hy section 10°0f Act
I of 1839 conclusive evidence thab the persons named therein
were talugdars, hut not that a particular mode of succession
would regulate their estates ; and that the succession to Murtaza
Balchsh’s estate was not governed by the provisions of seetion 929
hut by those of section 23, 4. e. by the ordinary Muhammadan
Law. e was of opinion that Muniran Fatima held possession
of the estate as absolute owner and adversely to the defendants’
predecessors in title ; that Bhagbari and Imtiaz Fatima similarly
held possegsion of the estate as absolute owners with equal shares
in it after the death of Muviran Fatima, so that Imtiaz Fatima
held proprietary possession of half the estate from November
24th, 1870, the date of Muniran Fatima’s death, up to the date

1803
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of her own death on the 19th Decembor of 1894, her possession
being adverse to the defendants ; that on the death of Bhagbari
her half share in the estate devolved by inheritance under the
ordinary Muhammadan Law upon the defendants, and on the
death of Imtiaz Fatima her half share which had been in her

possession for more than 12 years adversely to the defendants,

devolved upon her heirs, the plaintiffs,

The defendants appealed from this decision to the Court of
the Judicial Commissioner of Oudh, and that Court on tho 10th of
May 1899 gave judgment ordering that the appeal should be
dismissed,

The material poxtion of the judgment was as follows :—

“When the suceession opened in 1865, on the death of Murtaza Bakhsh the
persons entitled to succeed to his estate under the ordinary Muhammadan Law
were his mother and his two widows (legal sharers), and the residnaries
(Muhammad Amir and his twobrothers) the predecessors of the defendants.
The residuaries admittedly made no claim, and did not obtain any share in the
estate. The estate came into the possession either of one (the mother) or of
all (the mother and two widows) of the legal sharers. For the determination
of this appoal it appears to me immatorial to determine whether Muniran
Fatima alone succeeded to the entire estate and held it adversely tothe other
legal sharers, the two widows, or whether, as is contended by the learned
counsel for the appellants, the three ladies sﬁcceeded jointly to the estate.

- In the former case, the estate must be considered to have passed out of the
possession of the taluqdar, and into pessession of a person who was not the
heir of a’ talugdar within the meaning of section 22 of ActT of 1869, before
that Act eame into force, and was not, therefore, an ¢ estate* to which the provi-
sions of section 22 were applicable, Upon the death of Muniran Fatima, after
the Actcame into Force, her daughters-in-law, the two widows, succeeded to the
pessession of the estate in accordanee with the declaration made by herin the
wajib-ul-arz.: Inthe latter case also the provisions of section 22 could ot be
applied, as the propertysbad passed by inheritanee into the possession of tle
logal “ gharers” under Muhsmmadan Law and had ceased to be the “estate’of a
talngdar, or of his ‘heir ’ before Act I of 1869 came into force. In both cases,
the two widows took an absolute interest in the estate of the deceased, and not
atife-interest under the provisions of section 22,

“I am nnable to accept the contention of the learnmed counsel for the
defendants appellants that Murtaza Bakhsh’s heirs, under the Muhammadan
Law, came t0 an nrrangement with each other, when he died in 1865, that the
estate should ﬁ;_ot be trented as one which hal vested in them under the
Muhammadan Law of inkeritance, but should be treated ns an estate, the avcoes-
sion to which should be regulated by the rule of primogeniture; daseendible
to:the deceased’s male heirs after the life-estatos of the widows, andlfhakit
was by reason of this family arrangement that the name of thio-deceased wag
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entered subsequently in list 3. Theve is no evidence proving that tuy such
arrangement was made. The were facts that the residuaries advanced no
claim on the death of Murtazt Bukhsh in 1§65, und ncquiesced in the
succossion of the decensed’s wother either exclusively or jointly with the
deceased’s widows, and that Manivan Fatima caused it to be recorded in the
wajib-ularz thut upon her death her two dinghters-in-law, the deceased’s
widows, would succced to the estate, are insufficient to prove that any such
“family arrangement was made. The terms of the entry which was made in
the wajib-ul-arz at tho instance of Muniran Fatima, show that she did not
considor that she held only o life-estate, and that in her opinion her interest
was that of an absolute owner.

« As Murtaza Bakhsh’s estate had lawfully vested in persons who were his
heirs under the ordinary Malmmmadan Law of Inheritance, and who were
not his heirs within the meaning of Act I of 1869 before that Act came into
force, the provisions of scetion 22 cannot be applied to the suceession, and it
is unneccessary to consider the effect of the ent:y of Murtaza Bakhsh’s name
in list 8, in connection with the provisions of section 10. It appears to me,
however, that the contention of the learned counsel for the defendants
appellants has much force, namely that the entry of Murtaza Bakhslh’s name
in list 3 is, by seetion 10, conclusive evidence that he was not only a talugdar,
but also a talugdar to whom a senad had been given by the British Govern-
ment, declaring that the succession to the estates comprised in the sanad
should therveafter be regulated by the rule of primogeniture. But we are at
once faced with this difficulty, that as no sanad was as o matter of fact given to
him, it is impossible to nscertain the estates, the suceession to which is to be
regulated by the rules of primogeniture, It appéars to me that the rule of
succession enacted in section 221s, in the case of a talugder whose name is
entered in list 3, applicable only to the estates comprised in the sanad.

In the cuse of Shankar Bakhsh v. Hardeo Bakhsh (1)their Lordships of
the Privy Council held thut an entry in list 3 had been improperly made,
and, cotwithstanding the provisions of section 10, did not give offect to it.
That was a case in which the first summary settlement of 1856 had been made
with the three sons of Daryao Singl, the then head ; o sanad had been issued in
1859 in the terms of that settlement and of Daryao Singh’s reply to the Cir
cular of 1860 ; thera was a family arrangement by which the estate was treated
as one owned by the members of the fauily as co-sharers ; » second sanad was
subsequently given to Daryao Singh on 11th October 1860, containing the
rule of primogeniture, althongh Daryao Singh had stafed that he was satisfled
with the previvus siwead, and the? he did nos wish to have  senad aceording to
s owoof plasgenivare ; omd "n 1869, when the lists were prepared, the
naine of Davyae Singil, then dece wsed, was envered in list 3, nobwithstanding
that his three soms had exprussed a wish that their names should be so
entered  Having regard to these facts, their Lordships found it impossible
to attach importance to the proceeding by whick the name of Daryao Singh
was enversd in list 3, and held that there was an improper entry in that list,

(1) (1888) L. R, 16 I, A, 71; . L. R,, 16 Cale,, 897,
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“8imilarly, in the present caso, I think that importance cannot be
attached to the entry of Murtaza Bakhsh’s name in list 3, and that his name
was improperly entered in that list,

“His application for a senad had been rejected by the Chief Commissioner
in 1862, on the ground that he was mot = proper person to receive such a
document. The learned counsel for the defendants appellants admitted that
his clients were unable to show tlat any circular regarding the succession to
the eatates of talugdars was issued to him. It is admitted that ne saned was
given to him. He had died in 1865, and his estate had then vested in his
Leirs under the ordinary Muhammadan Law, There is no evidence that any
inquiries were made from the members of the family at the time of the
proparation of the lists.

“ As the provisions of sectiom 22 of Act I of 1869 did mot, in my opinion,
govern the succession to Murtaza Bakhsh’s estate, and the ladies, Bhagbari and
Imtiaz Fatima, owned an absolute, and not a life-interest in the property in
suit, this appeal fails, I would dismiss it with costs, and confirm the decree
of the Lower Court”

On this appeal.

Mr. @. E. A. Ross for the appellants contended that the
Courts below were wrong in holding that the Oudh Estates Act
(I of 1869) did not apply to the succession to the estate of
‘Murtaza Bakhsh, From the fact that his name had been enter-
ed in the 1st and Srd of the lists prepared in aceordance with
the provisions of that Act, those entries were, by sections 8 and
10 of the Act, conclusive proof that he was a “taluqdar ” under
the Act, and also a talugdar to whom a sgnad had been granted
declaring the estates comprised in it to be governed by the rule
of primogeniture. Reference was made to the cases of Achal
Ram v. Udat Partab Addiye Dat Singh (1), and Shankar
Bakhsh v. Hardeo Bakhsh (2), the latter case being distinguisbed
on the ground that there a family arrangement had been come
to by which the succession by primogeniture was to be excluded,
it being agreed that the estate was to be held by the family as
co-charers. There might well have been, it was submitted, some
such family arrangement in the present case that the succession
under Act I of 1869 should he followed, namely that provided
in such a case as this by section 22 of the Act, by which the

estate would go to Bhagbari and Imtiaz Fatima for their lives.
with reversion to the heirs of Murtaza Bakhsh, and the facts

(1) (1888) L. R, TI I A, 51 (55): LL.  (2) (1888) 1
R,, 10 Cale,, 511 (517, 518). T, Ly Ry 16
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that op his death the Leirs consented to the entry of his mother
Muniran Fatima’ name in the registers, and that the entries of
Murtazs Bal-hsh’s name were eventually made in $he lists pre-
pared undor section 8 of Act I of 1869, were referred to as
pointing to the conclusion that a family arrangement had been
come t0. The Oudh Estates’ Act (I of 1869) sections 2, 3, 8, 9,
10, 22 (clause 7) and 80 were referred to. The rights given to
Murtaza Bakhsh as a talugdar by section 8 of the Act were ac-
quired by virtue of the settlement with him in 1858, the words
of section 3 being “ every talugdar with whom a settlement was
made or o whom before the passing of this Act a talngdari sanad
has beén granted shall be deemed to have thereby acquired a
permanent heritable and transferable right in-the estate com-
prising the villages and lands named in the list attached to the
agreement or kabuliat executed by such talugdar when such
settlement was made.” As to the nature of “ conclusive proof”
the Evidence Act (I of 1872) section 4 and the illustrations to
sections 112, 118 were, referred to. On the construction of Act I
of 1869 the cases. of. Brij Indar Bahadur Singh v. Jankee
Kuer (1), Achoal Boam v. Udai Partab Addiye Dat Singh (2),,
Hurpurshad.v. Sheo- Dyal (3) and Shankar Bakhsh v. Hardeo
Baokhsly (4) were referred to, it being contended that portions of
the, Act had been applied retrospectively in those cases.

.M. L. DeGruyther for the respondents referred to the His-~
tory of the Oudh Estates Act (I of 1869) and the policy of the
Government regarding taluqdars : reference was made to Sykes,
Talugdari Law, pages 51 and 54, paragraph 34, and .the case of
Widosw of Shunker. Swhai v. Rujah Kashi Rershad (5). Act I
of 1869 only applied to those with whom settlements had been
made_ag talugdars, not to those who were merely zamindars,
By the letter. of the Government of the 10th of October 1859 (see
Schedule Ito Act I of 1869) it rested entirely with the Govern-
ment to decide who were to be taluqdars; it was not a right
conferred on every landholder (Sykes’ Talugdari Law, pages 96,
286,389 and 391.) In Murtaza Bakhsh’s case they in their

(1) (1877) T.R,51. A, 1 (12). . (3) (1876) L. R, 3 I, A, 259 (270).
(2) (1843) L. R, 11T, A, 51 (34) : I. (4) (18&83 L. R,161L A, 715 L. -
1R, 10 Cale, 511 (517). Y. K, 16 Cals., 397,

. (5) (1873) L. R, I A., Sup, Vol., 220 (237),
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discretion refused to grant him a sanad. The entry of his name
in the lists prepared under the Oudh Estate Act must, it was
contended, have been made by mistake, and was wlira wires.
He was therefore (notwithstanding section 10 of that Act) not a
talugdar within the meaning of the Act.. In Skankar Balhsk
v. Hardeo. Bakhsh (1) the Judicial Committee declined to give
effect to an entry which they were of opinion bad been impro-
perly made in list 3 under the Act, and in the prescut case the
entries might be so treated and be disregarded. -On Murtaza
Bakhsh’s death in 1865, he having received no sanad, and being
not a talugdar under the letter of the Government of the 10th ot
October 1859, his estate vested in his heirs by Muhammadan Law,
and 1t was submitted that an estate so vested was not lidble'to be
divested by the eoming into operation of the Oudh Estates Act
1869 four years later.

Mr. Ross replied.

1903, November 25th.—The judgment of their Lordships was
delivered by Lorp LiNpLEY :

The appellants in this case claim one-half of certain estates
in Oudh as the statutory heirs of one Murtaza Bakhsh, who
was & Muhammadan talugdar and who died on the 18th of Janu-
ary 1865. The respondents claim the same hall as his heirs by
Muhammadan Law, and it i3 conceded that they are entitled to
it unless the succession was altered by the Oudh Estates Act ot
1869 and what was done after his death.

Murtaza Bakhsh in his life-time was a taluqdar, and in May
1858 a summary settlement of the estates in question was
made with him. .

The Oudh Estates Act 1869 was founded on, and was passed
to give effect to, certain orders of the Governor General of
India made in October 1859 dnd set out in the first schedule to
the Act. Under those orders lists were to- be prepared of the
falugdars with whom summary settlements had been made; and
sanads, 4. ¢ grants, were to be issued to them. - Forts of these
ganads were prepared and many were grantéd. In January
1862 Murtaza Bakhsh applied for a simad fiom the Engh%ﬁ
authorities 4nd his application was: refused.. He-never in fadh

(1) (1888) L. R, 16 L. A, 71: 1L ., 16 Calei; 897,
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obtained any sanad in his life-time; and his name was never
in his life-time entered on any list of officially recognised
talugdars.

Under these circumstances it seems plain that when Murtaza
Bakhsh died, he had acquired a permanent hereditary and pro-
prietary right recognised by the Indian Government in the
estates in question ; but the succession to them not having been
altered by any sanad was governed by the erdinavy Muhammadan
Law which was the only law applicable to the case.

The appellants, however, rely on what happened after his
death, and it is nccessary to consider what this was. When
he died, he left his mother and some cousins and two widows ;
and in March 1865 his mother’s name was entered in the
Collector’s books in substitution for his own, and she was
recorded as sole owner, This appears to have been done with
the consent of his two widows and the cousins under whom the
respondents claim. The Estates Act 1869 came into operation
in January of that year, and in July 1869 the name of the
deceased appears in two of the lists directed to be made by the
Act. How it got there is not known. But there it iz, In
November 1870 the mother died. She appointed the two
widows her successors, and in April 1871 the names of the two
widows who were in possession were substituted for hers in the
Collector”s books. Their right, however, to be so recorded was
disputed by the cousins and litigation ensued ; but both widows
died before it ended, and it is unneccssary to refer further to
this matter,

The present suit was instituted in March 1895, The plain-
tiffs (now represented by the respondents) were the heirs, vis.
brother and sister of the last surviving widow, 7.e. the second
wife of Murtaza Bakhsh. They claimed under the ordinary
Muhammadan Law. The defendants (.. the appellants) elaim
under his first wife and under the Act of 1869. The Subordi~
nate Judge held that the entry of Murtaza Baklsl’s name in
the lists was wltra vires and of no effect ; that the mother held
the estate as absolute owner; that after her death the two
widows held as absolute owners in eqiml' shares ; that on the
death of the first wife one-half of the estate descended on the
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defendants in accordance with ordinary Muhammadan Law, and
that on the death of the second wife her half dexcended on the
plaintiffs by the same law. The plaintiffs were content with
this decision, but the defendants appealed from it. The deci-
sion was, however, affirmed by the Judicial Commissioner and
the defendants have appealed from his decision.

Their Lordships have no hesitation in affirming it. The
whole case turns on the entry of Murtaza Bakhsh’s name in
two of the lists ordered to be made by the Act of 1869. Sec-
tion 10 of the Act compels the Courts to regard such lists as
conclusive evidence that the persons named therein are talugdars
or grantees within the meaning of the Act. When the lists
referred to are looked at, it will be found that there are six lists
(see section 8). Murtaza Bakhsh’s name isin the first and
third. The entries therefore by sections 8 and 10 are conclu-
sive evidence (1) that he is to be considered as having been a
taluqdar within the meaning of the Act (see section 2 and sec-
tion 8, list 1) : and (2) that he was a taluqdar to whom a sanad
had been made declaring that the succession to the estates
comprised in it should be regulated by the rule of primogeni-
ture (see section 2 and section 8, list 3).

These enactments are clear and peremptory, and would be
decisive if they applied to this case.

It is not, however, in accordance with sound principles of
interpreting statutes to give them a retrospective effect. The
Court cannot construe sections 8 and 10 so as to deprive the
successors of the estates of a person who had died before those
sections came into operation of rights whick they acquired on
his death. Entri®s of the names Jf deceased persons in the
lists mentioned in section 8, do not appear to have been contem-
plated by the Act, but such entries have no doubt been made,
and they are practically harmless if the names were alreadyvix'}
former lists made under the orders in Counecil, or if the entries
do not alter the previously acquired rights of anyone. This
was the case in Achal Ram v. Udai Partab Addiya ‘.Doot Smgﬁ
(1). Butno decision has been referred to which supports’ th
gontention thab the entry of the name of a pers ho. dmd

(¥ (1888) LR, 11T A, 50; L L E,10 Gnl,vo.;,ﬂ:\,
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before the Act came into force can divest rights previously
acquired on his death. In this case the death occurred in 1865,
and the successors then acquired their rights under the ordinary
Muhammadan Law. The Oudh Estates Act did not come into
operation until 1869 ; and to construe its provisions as altering
the succession would be mot only unjust but plainly contrary
to well-settled legal principles.

The able connsel for the appellants efideavoured to sur-
mount this difficulty by suggesting that there must have been
some family arrangement to the effoct that the entrios in ques-
tion should have heen made, and that the succession should
be changed. But there is no evidence from which any such
conclusion can be drawn. The only evidence bearing on ‘the
subject is the consent of the heirs to the entry of the mother
of Murtaza Bakhsh in the Collector’s books shortly after his
death. But when she died, the entry of the names of her fwo
daughters-in-law was objected to and litigation followed. The
issues settled in the-action do not raise the question whether
any such arrangement was in fact come to, and their Lordships
cannot adopt the suggestion of the learned counsel as a basis
for their decision.

Their Lordships therefore will humbly advise His Majesty
to dismiss this appeal and the appellants must pay the costs.

Appeal dismissed.

Solicitors for the appellants.—Mossrs. Barrow, Rogers and
Nevill. .

Solicitors for the respondents.—Mexsrs, Watkhins and Lem-
priere.
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THAKUR DAS Asp orugrs (VErexpaves) v JAIRAJ SINGH (Prarxriyr),
[On appeal from the High Court of Judieature at Allahabad,]

Ael No. 1 of 1872 (Indian Fwidence det), soetion 11l Togition of
active confidence—Morigagor and mortgagec—Burden of proof—DLroof uf
congideration for mortgdge bond, o

On the facts of this cose which was & suit on two mortgage bonds. Held
(affirming the deeision of the High Court) that the plaintiff was not in a
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