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and on the paper wlien put into tho hands of tlie Iklaglstratc fot 
him to take down tho evidence of the witoess. Again it may 
have been read over to the 'witness hy the Magistrate when the 
evidence of the witness was oompleted, or the Magistrate may 
have contented himself with reading over the narrative embody­
ing the evidenoBj which was all he was bound to do under the Act.

In these ciroumstanccs, even assuming that there was no 
slip or accidental omission in the heading of the document, and 
that there was no confusion between the two husbands in the 
mind of the person who took down the heading, and assuming 
tliat the document is admissible in this suit as evidence against 
Maq[bulan’s claim, their Lordships are of opinion that it is not 
entitled to any weight.

Differing from the Judicial Commissioners on the only 
ground upon which they appear to have relied in reversing the 
Coui’t of first instance, their Lordships see no reason for not 
accepting the finding of the Subordinate Judge.

Their Lordships will therefore humbly advise His Majesty 
that the decree of the Court of the Judicial Commissioner ought 
to be reversed with costs and the judgment of the Subordinate 
Judge restored.

The respondents ŵ ill pay the costs of the appeal.
Appeal allowed.

Solicitors for the appellant—Messrs. Bar row f Eogers and 
Nevill.

Solicitors for the respondentS'^-Mbssrs, T. L. Wilson & Co,
J. Y . W,
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[On appeal from the Coui't of tlie Judicial Gominissioiier of Oudh.J 
Act JSfo. I  o f  Z869 {Oudlh 'Estates Act) section 10—Talu%3ar uoTio died

Aoi oawSk into o^peralion, lut wlme name had leen after M sdmfh entered in. 
lists 1 and 3 prejH ired under tite A ct—JBstates o f  talvqdar tested .€» 
heirs nnder Muhammadan laio-̂ JBjff̂ eet of Act comdtt^info 
An Oudh taluq[dar with vliom a summary aefctlement had lieen. 

iu May 1858, but who nover received a sanad, died ife 1865. On tha
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1903 into operation of tie  Oudli Estates Act (I of 1869) hie name wag found to be 
enteved in. lists 1 and 3 of ilioge prepared under tjiafc Act entitliiig' liim 
under section 10 to bo considered a talucjdar within the meaning' pf the Aot, 
and to have the Buceession to his estates regulated by its proyisionB. Seld  
that retroflpcctiv'C effect could not be given to Act I of 1869 so as to alter th® 
succession to the estates which had on his death beconio vested in his heii's 
under tbo ordinary Ĥ -̂ hammadan law.

Appeal from tJie judgment and decree (lOtli May 1899) of 
the Court of the Judicial Commissioner of Ondb;, affirming a 
decree (26th May 1896) of the Subordinate Judge of Hardoi,

The suit out of whicli the appeal arose was brought against 
Muhammad Abdus-samad^ Muhammad Kamil^ Muhammad Akil^ 
and Muhammad Fazil, the present appellants, to recover certain 
villages which had been, when she died on the 19th of December
1894, in the possession of one Imtiaz Fatima. The plaintiffs 
were Qurban Husain, the first respondent, the brother of Imtiaz 
Fatima, and Bintal Fatima her sister, now represented by the 
other respondents ; and the suit was brought on the allegation 
that Imtiaz Fatima was in possession as absolute owner, and 
that on her death the estate of which the defendants had 
taken unlawful possession, devolved by Muhammadan Law upon 
the plaintiffs as her heirs.

The facts were that the Gopawan estate, which included the 
villages in suit, was, on the 1st of May 1858, summarily settled 
with one Murtaza Bakhsh, who died on the 18th of January 1865. 
He left surviving him his mother Muniran Fatima, two widows, 
Bhagbari the elder widow, and Imtiaz Fatima the younger, and 
three cousins Muhammad Amir, Muhammad Mubarak and Mu­
hammad Ahmad who were brothers of his elder widow Bhag- 
bari. On the 21st March 1865, by order of th®. Deputy Commis­
sioner of Hardoi, the name of Muniran Fatima was recorded in 
the Eevenue registers in placo of that of her deceased son Mwr- 
taza Bakhsh. On the 12th of January 1869 the Oiidh Estates 
Act (I of 1869) was passed. The lists prepared und*r section 8 
of that Act were pnljlished on the 20th of July 1869 and the 
name of Murtaza Bakhsh was entered in the 1st and 3rd of such 
lists.

Muniran Fatima died on the 24th of Novjember 1870. Pro* 
ceedings for mutation of names wQve ao'd on the 24l;b of
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April 1871 the Deputy Commissionoi made the following 
o r d e r -

'‘Ife appears from the papers tliat Muniran Fatima liad declared botli ber 
daughters-iR-law to be tbe lipirs to the estate, and both these daxigh t̂ers-in-law 
ay« ia possesaiou. It is therefore ordered that in accordance -with the provi­
sions of the wajib-ul-arz mutation of names be effected in favour of Bhagbari 
aud Imtiaz Fatima. With regard to the objection of Muhammad Amir̂  taluij- 
dsr, no order can be passed a,t the snmmaTy settlement. If he has any claim, 
he may sepk remedy in a competent Court.”

On the 27th of April 1871, Muhammad Amir brought a suit 
against Bhagbari and Imtiaz Fatima to obtain a dedaration of 
his right to the estate by inheritance; but it wsis dismissed as 
being insufficiently stamped.

On the 23rd of June 1873, Muhammad Amir and Muhammad 
Mubarak for himself and as guardian of Muhammad Abdus- 
samad, son of Muhammad -Ahmad, brought a suit for the 
removal of the name of Imtiaz Fatima from the register of 
proprietors by cancellation of the order for mutation of names 
passed on the 24th of April 1871; but on the 25th of September 
1873 the plaintiffs in that suit asked for and obtained leave to' 
withdraw the suit, with permission to bring a fresh suit.

On the 24th of January 1888, Bhagbari died, and thereupon 
her half share in the estate was recorded in the reyeuiio register 
in the name of Imtiaz Fatima.

On the 28rd of August 1889, Muhammad Amir, Muhammad 
Mubarak and Abdus-samad son of Muhammad Ahmad brought 
a suit against Imtiaz Fatima and others to whom she had alienat­
ed portions of the estate for possession of the property. The 
plaint, however, was returned for amendment, and not having 
been amended within the time fixed by the court was rejected 
by the District Judge of Hardoi on the 8th of Apiil 1893, under 
section 54 of the Ciyil Procedure Code. An appeal was pre­
ferred from that decision, but was withdrawn on the 7th of June
1895, it being stated that Imtiaz Fatima had died on the 19th. of 
December 1894 and that on her death Muhammad Amir^ Mu­
hammad Mubarak and Abdus-samad had obtained possession of 
the property in suit from the revenue authorities, Kence their 
present suit, \vhich was instituted on the 14th Mareli of 
by the heirs of Imtiaz ^'atima to recover p6ssess|<>i?i of ^
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Tlio defondants in their wrifcten statemect denied tlie right 
of the plaintiffs to sue them for possession of the property 5 and 
pleaded that sucoession to it was goTerned hy the provisions of 
the Oiidh Estates Act (I of 1869) • that Bhagbari was in posses­
sion of the estate for her life-timCj and that it was on account of 
friendship that she had allowed the name of Iintia?: Fatima to 
be roeorded in the reveniie registers along Avith her own name ; 
that on the death of Bhagbari the defendants became entitled 
to the property left by Miirtaza Bakhsh; and that if  Imtiaz 
Fatima was entitled to possession it was for her life only and no 
light could devolve upon her heirs after her death.

Of the issues raised only three are now inaterial t 
“ (2) Whether Imtiaz Fatima was in possession of the 

property in suit jointly with Bhagbari for a period of 12 years 
before her death ?

“ (S) I f  SO; did she hold the estate for her life-time only or 
as its absolute proprietress ?

(-1) Are the plaintiffs entitled to succeed to the property 
of Imtiaz Fatima ? ” ^

The Subordinate Judge held that with respect to section 10 
of Act I  of 1869 Murtaza Bakhsh was a taluqdar who had ac­
quired a porraanont heritable and transferable right in the estate 
which was settled with him on the 1 st May of 185S j that the 
entry of his name in the 3rd of the lists prepared under section 8  

of Act I  of 1869 was uUm vires as no sanad or grant was given to 
him by the Government; that the lists were by section lO'of Act 
I  of 1S39 conclusive evidence tliab the persons named therein 
were talnqdars, but not that a particular mode of fiuccession 
would reguhite their estates • and that the Succession to Murtaza 
Bakhsh’s estate was not governed by the provisions of section 2 2  

but by those of section 23, i. e. by the ordinary Muhammadan 
Law. He was of opinion that Mnniran Fatima held possession 
of the estate as absolute owner and adversely to the defendants’ 
predecessors in title j that Bhagbari and Imtiaz Fatima similarly 
held possession of the estate as absolute owners with equal shares 
in it after the death of Mnniran Fatima, so that 'Imtiaz Fatima 
held proprietary possession of half the -estate from November 
24th  ̂ 1870  ̂the date of Mimiran FatirftaV death, up to the date
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of her own doatli on the 19fch Docembor of 1894, her possession 
being adverse to the defendants; that on the death of Bhagbari 
her half share in the estate devolved by inheritance under the 
ordinary Miihammadaa Law upon the defendants, and on the 
death of Imtiaz Fatima her half share which had been in her 
possession for more than 12 years adversely to the defendants, 
devolved upon her heirs, the plaintiffs.

The defendants appealed from this decision to the Court of 
the Judicial Commissioner of Oudh, and that Court on tho 10th of 
May 1899 gave judgment ordering that the appeal should be 
dismissed.

The material portion of the judgment was as follows t—
" When the succession opened in 1865̂  on the death of Murtaza BaTihsh the 

persons entitled to succeed to liis estate under the ordinary MuhammadaTi Law 
were liis mother and his two widows (legal sharers), and the residaariea 
(Muhammad Amir and his two brothers) the predecessors of the defendants. 
The residuariea admittedly made no claim, and did not obtain any share in the 
estate. The estate came into the possession cither of one (tho mothev) or of 
all (the mother and two widows) of the legal sharers. For the determination 
of .this appeal it appears to me immaterial to datermine whether Muniran 
Fatima alono succeeded to the entire estate and held it adversely to the other 
legal sharers, the two widows, or whatber, as is contended by the learned 
cQiinsel for the sppellantsj the three ladies succceded jointly to the estate.

• In the former case, the estate must be considered to have passed out of the 
possession of the talaqdar, and into possession of a person who was not the 
heir of a’ taluqdar within the paeaning of section 22 of AcfcT of 1869, before 
that Act came into force, and was not, therefore, an ‘ estate ’ to which the provi­
sions of section 33 wore applicable. Upon the death of Mnniran Fatima, after 
the Act came into force, her daughters-in-law, the two widows, succeeded to the 
passession of the estate in accordance with tho declaration made' by her in tho 
wajih'Vil-arz,; lathe latter case also the provisions of section 22 could iiof be 
applied, as the property»had passed by inheritance into tho possession of the 
legal ‘ ̂ larers' under Muhammadan Law and had eeascd to he tho ‘ estate ’ of a 
talnqdar, or of his ‘ heir ’ before Act I of 1869 came into force. In both cases, 
the two widows' took an absolute interest in the estate of the deceased, and not 
aiife-intercst under the provisions of section 23,

•“■I am unable to accept the contention of the learned counsel for the 
defendants appellants that Murtaza Bakhsh's heirs, under the Muhammadan 
Law, came to an arrangement with each other, when he died in 1865, thftt the 
estate shonld nst be treated as one which hail vested in them under {ftt© 
Muhammadan Law of inheritance, but should be treated as an estate,,thS 
siott to v̂ ĥioh should'be regulated by the rule of primogonituif&v 
to; the deceased’s male heirs after tho life-estate e of the wido#s[, i“t
yf&a by reason of this family arrangement that the naroo of i he" wag
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entered subsetiueiifcly in list 3. There is no evidence proving tliafc any such 
arrangement was made. The nitre facts that the residuarios advanced no 
claim on the death of Murtiiz'i B-ildish in 1865, and ucquiescod in the 
succession of tlie dectJased’s mother eithc*r cxohiaively or jointly with tho 
deceased’s widoAvs, and that Muuirau Fatiuia caused it to lie recordod in tho 
\vajil)-ul-arz that upon her death her two d.iughtors-in-law, the deceased’s 
widows, would succeed to the estate, are insufficient to prove that any such 

'family arrangement was made. Tho terms of the entry which was made in 
tho wajih-ul-arz at tho instance of Muniran I’atiraa, show that she did not 
consider that she held only a life-estatej and that in her opinion her interest 
was that of an absolute owner.

“As Murtaza Bakhsh’s estate had lawfully vested in persons who wore his 
heirs under the ordinary Mahammadan Law of Inheritance, and who wore 
not his heirs within the meaning of Act I of 1869 before tbat Act came into 
force, the provisions of section 22 cannot be applied to the succession, and it 
is unnecessary to consider the effect of the entiy o£ Murtaza Bakhsh’a name 
in lists, in connection with the provisions of section 10. It appears to mo, 
however, that tho contention of tho learned counsel for the defendantg 
appellants has much force, namely that the entry of Murtaza Bakhsh’s name 
in list 3 is, by section 10, conclusive evidence that ho was not only a taluqdar, 
but also a taluqdar to whom a saaojcZ had been given by the British Govorn- 
ment, declaring that the succession to the estates comprised in the amad 
should thereafter be regulated by tho rule of primogeniture. But we are at 
once faced with this difSculty, that as no aanad was as a matter of fact given to 
him, it is impossible to aBcertain the estates, the succession to which is to be 
regulated by the rules of primogeniture. It appears to mo that tho rule of 
succession enacted in section 22 is, in the case of a taluqdar whose name ia 
entered in list 3, applicable only to the estates comprised in the samd.

In the case of Shanka-t' Bahhsh v. Mardeo BaJchsh (1) their Lordships of 
the Privy Council held that an entry iu list 3 had been improperly made, 
and, E otw ithstanding the provisions of section 10, did not give effect to it. 
That was a case in which the first summary settlement of 1856 had been made 
with the three sons of DaryaoSingh, tho then head; a sanad had been isauedin 
1859 iu the terms of that settlement and of Daryao Singh’s reply to the Cir« 
cular of i860; there was a family arrangement by which the estate was treated 
as one owned by tho members of the faiidly as co-sharers ; a second m m d  was 
subsequently given to Daryao Singh on 11th October 1860, containing the 
rule of pi'imogoniturt', althongli Daryiio Singh hud Rtafed (hat ho was satisfied 
rt'iMi the previous ,w.tad, and thu'j ko did not. wish to iiiwo a according to 
ilr̂  1‘Hv of ; .(ni! ’» when the li.sta were propared, tho
nai!!f of D-irŷ o Singii, thvu decetsed, was entered in list 3, notwithatanding 
that his three sons had exprussed a wish that iheir names should be so 
entered H;ivMug regard to these facts, their Lordships found it impossible 
to attach impovtsaice to the proceeding by which the name of Daryao Singh 
was eucersd in list 3, and held that there was an improper entry in that list,

(1) (1888) L. R., 16 I. A., 71; I. L. R.,‘l8 Calc., 397.
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‘̂Similarly, in the present case, I think that amporta-ace oann&t 
attached, to the entry of Murtaza Bakhsh’s name in list 3, and that his name 
was improperly entered in that list.

“ His applicatioa for a sanad had been rejected by the Chief Commissionox’ 
in 1863, on the ground that he was not a proper person to receive such & 
doewmeat. The learned connsd for the defendants appellants admitted that 
his clients were unable to show that any circular regarding the ŝ lcees8̂ on to 
the estates o£ taluiidars was issued to him. It is admitted that no samd wa* 
given to him. He had died in 1865, and his estate had then vested in his 
heirs vindor the ordinary Muhammadan Law. There is no evidence that any 
inquiries were made from the members of the family at the time of the 
preparation of the lists.

“ Aa the provisions of section 22 of Act I of 1869 did nothin my opinion, 
govern the succession to Murtaza Bakhsh’s estate, and the ladies, Bhagbari and 
Imtiaz Fatima, owned an absolute, and not a life-interest in the property in 
suit, this appeal fails, I would dismiss it with costs, and confirm the decree 
o£ the Lower Court.”

On this appeal,
Mr. G-, E. A. Boss for the appellants contended that the

Courts below were wrong in. holding that the Oudh Estates Act 
(I of 1869) did not apply to the succession to the estate of 
Murtaza Bakhsb. From the fact that his name had heen enter­
ed in the 1st and Srd of the lists prepared in  accordance ■with 
the provisions of that Act, those entries were, by sections 8 and
10 of the Act, conclusive proof that he was a taliiqdar ” under 
the Act, and also a taluqdar to whom a sanad had been granted 
declaring the estates comprised in it to be governed by the rule 
of primogeniture. Reference was made to the cases of AcJiail 
Ravn V. JIdm Partah Addiya Dab Singh (1)̂  and 8hg,nJcar 
Bahhsh v. Hardeo Bakh^k (2), the latter case being distinguished 
on the ground that jihere a family arrangement had been come 
to by which the succession by primogeniture was to be excluded, 
it being agreed that the estate was to be held by the family as 
co'sharers. There might well have been, it was submitted, some 
such family arrangement in the present case that the sucqessiioii 
under Act I  of 1869 should be followed, namely that provided 
in such a case as this by section 22 of the Act, by which |he 
estate would go to Bhagbari and Imtiaz^Fatima for their livf^. 
with reversion to the heirs of Murtaza Bakhsh, and
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E„ 10 Calc., 511 (517, 518).
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150S- that on Ms death the heirs consented to the entry of his mother 
Miinirau Fatiiria’f- name in the registers, and that the entries of 
Miirtazfi Bakhsh^s name were eventually made in the lists pre­
pared iiiidor section 8 of Act I  of 1869, were referred to as 
pointing to the conclusion that a family arrangement had been 
come to. The Oudh Estates’ Act (I of 1869) sections 2, 3, 8, 9, 
10, 22 (clause 7) and 30 were referred to. The rights given to 
Murtaza Bakhsh as a taluqdar by section 3 of the Act were ac­
quired by virtue of the settlement with him in 1858, the words 
of section 3 being “ every taluqdar with whom a settlement was 
made or to whom before the passing of this Act a taluqdari sanad 
has been granted shall be deemed to have thereby acquired a 
permanent heritable and transferable right in-the estate com­
prising the villages and lands named in the list attached to the 
agreement or kabuliat executed by such taluqdar when such 
settlement was made.” As to the nature of “ conclusive proof ” 
the Evidence Act (I of 1872) section 4 and the illustrations to 
sections 112,113 were, referred to. On the construction of Act I  
of 1869 the cases,.of. Brij Indar Bahadur. Singh v. Janhee 
Kuer (l)j Achal.Ra'n v. Udai TaHab Addiya Bat Smgh (2),, 
BuTjpunrsliad.Y. Sheo Byal (3) and Shankar Bakhsh v. Hardeo 
Bakhsh (4.) were referred to, it being contended that portions of 
the. Act had been applied retrospectively in those cases.
.. ,Mr. L. DeQruytMr for the respondents referred to the His­

tory- of the Oudh Estates Act (I of 1869) and the policy of the 
Governmei\t .regarding taluqdars: reference was made to Sykes, 
l^aluqdari.LaWj, p.ages 61 and 64, paragraph 34, and .the case o£ 

of.-ShmiJcar. Sahai v. Rajah Kashi- P^rshad (5). Act I  
of 1869 only applied to those with whom settlements had been 
made, as taluqdars, not to those who were merely zamindars. 
By the letter, of the Government of the 10th oi October 1859 (see 
^hedule I  to Act I  of 1869) it rested entirely with the Govern­
ment to decide who were to be taluqdars j it was not a right 
conferred,on every landholder (Sykes' Taluqdari Law, pages 96, 
286, 889 and 391.) In Mnrtai?a Bakhsh’s case they in their

(2) (IfcbS) Rv 11 I. A, 51 (54) : I. (4) (1888) L. R., 16 I. A., 71: I.
10 Calc.. 511 (517). X. R., 16 Calc., 397.
(o) (1878) L. E„ I A., Sup. Vol., 3^0 (2^7),
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discretion refused to grant him a sanad. The en try  of Ms name 
in the lists prepared under the Oiidh Estate. Act must, it was ’ 
contended^ have been made by mistake, and vas ultra pire&. 
l ie  was therefore (nbt-withstanding section ,1Q of that Act) not a 
taluqdar within the meaning of the A ct., In SJiaTiha  ̂ Bakhsk 
V. Hardeo Bahhsh (1) the Judicial Committee ,decUned to give 
effect to an entry which they Avere of opinion had been impro­
perly made in list 3 under the Act, and in the present case the 
entries might be so treated and he disregarded. ■ On Murtaza. 
Bakhsh’s death in 1865, he having received no sanad, and being 
not a taluqdar under the letter of the Government of the 10th of 
October 1859, his estate vested in his heirs by Muhammadan. Law, 
and it was submitted that an estate so vested was not liable'to be 
•divested by the coming into operation of the Oudh Estates' Act 
1869 four years later.

Mr. Ross replied.
1903, November 25th.—The judgment of their Lordships was 

delivered by L o e d  L t n b l e y  ;
The appellants in this case claim one-half of certain estates 

in Oudh as the statutory heirs of one Murtaza Bakhsh, who 
was a Muhammadan taluq^dar and who died on the 18th of Janu­
ary 1865. The respondents claim the same half as his heirs by 
Muhammadan Law, and it is conceded that they are entitled to 
it unless the succession was- altered by the Oudh Estates Act ot 
1869 and what w'as done after his death.

Murtaza Bakhsh in his life-time was a talxt<|dar, and in May 
1868 a summary settlement of the estates in question was 
made with him. •

The Oudh Estates Act 1869 was founded on, and was passed 
to give effect to, certain orders of the Governor General of 
India made in October 1859 and set out in the= first schedule to 
the Act. Under those orders lists were to be prepared of the 
taluqdars with whom summary settlements had been mstd'ê  "ancl 
sanads, i, e. grants, were to be issued to them. ■ EerJiis of th^e 
sanads were prepared and many were granted In Jainiasy 
1862 Murtaza Bakhsh applied for a s$nad ffom the 
authorities ^nd bis application wafe-r t̂fused. ^e-JQ^yer'in 

(1) (1888) L. R., 16 I. A., 71; T. h. R., 16

-1903

A b p h s -

■H,wsAr4T.



128 tM e I n d ia n  la w  itEfoK fs, [ v o l .  xxtt .

Muhammaj)
Abi>us-
BAMJLD

0
Q t tbbAn

H trs A lK .

1903 obtained any sanad in his life-tim e; and Ms name was never 
in Hs life-time entered on any lif̂ t of officially recogniscd 
talnqdars.

tjnder tliese circumstances it seems plain that 'when Mnrtaza 
Bakhsh died, he had acquired a permanent hereditary and pro­
prietary right recognised by the Indian Government in the 
estates in question j but the succession to them not having been 
altered by any sanad was governed by the ordinary Muhammadan 
Law which was the only law applicable to the case.

The appellants, however, rely on what happened after his 
death, and it is necessary to consider what this ŵ as. When 
he died, he left his mother and some cousins and two widows j 
and in March 1865 his mother ŝ name was entered in the 
Collector's books in substitution for his own, and she was 
recorded as sole ow ner. This appears to have been done with 
the consent of his two widows and the cousins under whom the 
respondents claim. The Estates Act 1869 came into operation 
in January of that year, and in July 3869 the name of the 
deceased appears in two of the lists directed to be made by the 
Act. How it got there is not known. But there it is. In  
November 1870 the mother died. She appointed the two 
widows her successors, and in April 1871 the names of the two 
widows who were in possession were substituted for hors in the 
Collector's books. Their right, however, to be so recorded was 
disputed by the cousins and litigation ensued; but both widows 
died before it ended, and it is unnecessary to refer further to 
this matter.

The present suit was instituted in March^l895. The,plain­
tiffs fnow represented by the respondents) were the heirs, viz. 
brother and sister of the last surviving widow, i.e. the second 
wife of Murtaza Bakhsh. They claimed under the qrdinary 
Muhammadan Law. The defendants {i.e. the appellants) claim 
under his i5rst wife and under the Act of 1869. The Subordi­
nate Judge held that the entry of Murtaza Baklish^s name ijti 
the lists was ultra vires and of no effect; that the mother held 
the- estate as absolute owner; that after her death the two 
widows held as absolute owners in equal shares; that on the 
death of t)ie first wife e-half of the estate descended on th©
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defendants in accordance m tli ordinary Muhammadan Law, and 
that on the death of the second 'svife her lialf descended on the 
plaintifirf hy the same law. The plaintiffs were content with 
this decision, but the defendants appealed from it. The deci­
sion was, however, affirmed by the Judicial Commissioner and 
the defendants have appealed from his decision.

Their Lordships have no hesitation in affirming it. The 
whole case turns pn the entry of Murtaza Bakhsh^s name in 
two of the lists ordered to be made by the Act of 1869. Sec­
tion 10 of the Act compels the Gonrts to regard such lists as 
conclusive evidence that the persons named therein are taluqdars 
or grantees within the meaning of the Act. When the lists 
referred to are looked at, it will be found that there are six lists 
(see section 8). Murtaza Bakhsh’s name is in the first and 
third. The entries therefore by sections 8 and 10 are conclu­
sive evidence (1) that he is to be considered as having been a 
taluqdar within the meaning of the Act (see section 2 and sec­
tion S, list 1) : and (2) that he was a taluqdar to whom a sanad 
had been, made declaring that the succession to the estates 
comprised in it should be regulated by the rule of primogeni­
ture (see section 2 and section 8, list 3).

These enactments are clear and peremptory, and would be 
decisive i f  they applied to this case.

I t  is not, however, in accordance with sound principle? of 
interpreting statutes to give them a retrospective efiect. The 
Court cannot construe sections 8 aud 10 so as to deprive the 
successors of the estates of a person who had died before those 
sections came into operation of rights which they acquired on 
his death. Entries of the names of deceased persons in the 
lists mentioned in section 8, do not appear to have been contem­
plated by the Act, but such entries have no doubt been made, 
and they are practically harmless i f  the names were already in  
former lists made under the orders in Council, or i f  the entries 
do not alter the previously acquired rights of anyone. THis 
was the case in Ackal Bam  v. Udai Fartah Addiya  
(1). But no decision has been referred to which sw|̂ £ort3 
contention that the-entry of the name of a persoii 

, (1 ) (1883)' l .  B., 11 I. A.i 51 f L
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. 1903 before the Act came into force cau divest rights previously 
acquired on his death. In this case the death occurred in 1865  ̂
and the successors then acquired their rights under the ordinary 
Muhammadan Law. The Oudh Estates Act did not come into 
operation until 1869; and to construe its provisions as altering 
the succession -would be not only unjust but plainly contrary 
to well-settled legal principles.

The able counsel fox the appellants efid.6avoui'ed to sur­
mount this difficulty by suggesting that there must have been 
some family arrangement to the eifect that the entries in ques­
tion should have been made, and that the succession should 
be changed. But there is no evidence from which any such 
conclusion, can be drawn. The only evidence bearing on the 
subject is the consent of the heirs to the entry of the mother 
of Mnrtaza Bakhsh in the Collector's books sjbortly after his 
death. But when she died, the entry of the names of her two 
daughters-in-law was objected to and litigation followed. The 
issues settled in the action do not raise the question whether 
any such arrangement was in fact come to, and their Lordships 
cannot adopt the suggestion of the learned counsel as a basis 
for their decision.

Their Lordships therefore will humbly advise His Majesty 
to dismiss this appeal and the appellants musti pay the costs.

Appeal dismissed.
Solicitors for the appellants.—Messrs. Barrow, Rogers and 

Nevill.
Solicitors for the respondents.—Messrs. Wathins and Lem- 

priere.
J. V. W.
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THAKlIll DAS AKD oi'hees'CDepekdakts) f. JAIKAJ HINOH (Pxaiktij/I').
[On appeal from the High Court of Judicatiii'C at Allaliatad.]

M i Ifo. 1 o f 1872 {Indian. Midence Act), soclwn lll^F oaitiou  o f  
active oonfidence—Morlgagor and moHgageo—Hurdm o f ^roof—Troof o f 
consideration for mortgage hand,

Oa the facts of this o'so which was a suit on two mortgage bonds, M dd  
(affii'ming the decision of the High Court) that .the plaintiff was not in a

rreseni Lord MaokaSHTen, Lord LtHiuiE's:, Sin, Ahdhbw Soobie 
and Sib Aethtth WiT.smsr *


