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some other valid objestion raised to such decree being passed.
The respondent must pay the appellant’s costs in all three

Courts.
Appeal decreed.

PRIVY COUNCIL.

MAQBULAN (DrrFExnaxT) v. AHMAD HUSATN AwD gTmens
(PrAINTIFFS),

[On appeal from the Court of the Judicial Commissioner of Oudl.]
PBvidencemProof of divorce and subsequent sarriage— Deposition in former

eriminal ease—Act No. I of 1872 (Indian Tvidenoe Act), sections 19 and

80—Hoeading of deposition.

In & guit in which the appellant’s success depended on her establishing
hey mother’s divorce from a former husband (Eda) and subsequent marriasge to
another man (Ghulsm Ali) in whose scrvics she had been for some years, and to
wlhose property the appellant claimed to suceeed as his deughter and heir, the
respondents produced a deposition made after the birth of the appellant by
her mother in a criminal case, The heading of the document was *“ Ghafoaran,
wife of Eda, caste Shaikh, aged 40 yoars, from Dews, on solemn affirmation,”
and in it the witness stated ©“ I have lived with Ghulam Al these 12 or 14
years, I lived with him before his wife died, two years before that evont.”
Held (reversing the decision of the Judicial Coromissioner’s Court) that the
heading was only descriptive of the witness, and formed no part of the evidence
given by her on solemn affirmation; it might well be, and probably wase, a
wrong descri ption of her : and her statoment in the deposition was not nedes.
garily or even probably an admission of immorality. Even if admissible, theres
fore, the deposition was not entitled to any weight, '

On the rest of the evidence it washeld that the second marrisge of the
appellant’s mother was o valid one and that the appellant was legitimate and
entitled to the property sho claimed.

ArPEAL from a decree (31st May 1899) of the Court of the
Judicial Commissioner of Oudh by which,a decree (16th De-
cember 1896) of the Subordinate Judge of Bara Banki was set

aside and the respondents’ suit decreed,

The suit was one concerning property which constituted the
estate of ome Ghulam Ali alias (hasitey, a resident of the vil-
lage of Dewa in the district of Bara Banki, who died intestate
on the 14th of Nuvember 1892, the plaintiffs and the defendant

both elaiming to succeed to the property as his next heirs, The

DPresent ;—Lord MacovaemrEN, Lord Davey, Lord Roprnrsox, Six ANDREW
SooBLE, and SIR ARTHUR WILSON,
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plaintiffs claimed to be his collateral heirs according to a padigree
which they produced. The defendant hased her claim to succeed
on the allegation that she was Ghulam Ali’s legitimate daughter
1;}' awoman called Ghafuran, The allegation of the defendant’s
legitimacy was denied by the plaintiffs, and the main question
for decision on this appeal was whether the defendant had proved
that a valid marriage took place between her mother, Ghafuran,
and Ghulam Ali.

Ghulam Ali, who was a man of means and good social posi-
tion, a Shaikh by caste, had been the husband of one Mashukan,
who died in 1878. Ghafuran was of the Sepahi casto and the
wife of one Eda of the same caste as herself. By him she had
three children, a son Umed Ali, born about 1869, and two daugh-
ters, Zainab who married one Ali Husain, and Nasiban who
was born about 1873,

For some time previous to the death of Mashukan, Ghulam
Al¥’s former wife, Ghafuran, had been a servant in his employ,
avd after Mashukan’s death she continued to live in the house
of Ghulam Ali where the defendant was born about the year
1883.

On the death of Ghulam Ali, Ghafuran claimed the estate
and applied on behalf of her daughter for registration in the
Collector’s registers. The disputo as to possossion led to & riot
and criminal proceedings, and eventually the Revenne Courts
decided that Ghafuran was in possession and directed the name
of the defendant under the guardianship of Ghafuran to be
entered in the register.

The suit out of which this appeal arose was therenpon, on
the 5th of Januvary 1894, brought for possession of the property.
The plaintiffs set up the pedigree which showed them to be the
collateral heirs of Ghulam Ali, '

The defence was that the plaintiffs had no concern with the
genealogical table of Ghulam Ali as alleged, and that the
defendant was the daughter of Ghulam Ali and was entitled
to succeed him according to the condition laid down in the
wajib-ul-arz, '

The terms of the wajib-ul-arz were that “ the custom relating
o inheritance is that, after the demise of a share-helder, his sons
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1903 succsed to the property left by the deceased in equal shares; in

Macsvzay  Ccase there be no malo issue the daughbter is entitled to sue-

e co-sion’ -
AXMuap
HusAry, The izsucs so far as they avo matorial wore—
2, Arc the plaintifts the logal heirs of Ghulam Ali ?

8. Ts dofendant hiz danghter ?
4, Is <ho entitled to hold the cstate in the terms of the
wajib-ul-arz ?

The plaintiffy’ case was that Ghafuran was stlll the wife of
Eda, who was alive and bad never divorced ler; and that she
could not therofore o the wife of Ghulam Al and thovefore
the defendant, if she were Ghulam Ali’s danghter at all, was
illegitimate and nut entitled to sncceed to his estate.

The defendant asserted that Eda had divorced Ghafuran
after she enternd Ghulam Ali’s service, and that Ghulam Ali
bad about a veav after the death of his former wife Mashukan,
gone through the wikal ceremony of marriage with Ghafuran
and that she was the logitimate danghter of that marriage.

The oral ovidence it suffioiently noticed in their Lovdships’
judgment.

On behalf of the plaintiffs a document was put in which pur-
ported to bo a deposition of Ghafuran in a former procceding.
It appeared that in 1800 AN Husain, the husband of Zainab,
Ghafuran’s eldest daughter by her hushand Eda, assaulted his
wife. In that case Ghafuran was called as a witness and the
material portion of her statoment, dated the 30th of April 1890,
which was taken before Lieutemant-Colonel Grigg, Deputy
Commissioner of Bara Banki, was a3 follows :—

¢ Musammat Ghafooran, wife of Eda, taste Shaikh, aged 40
years, of Dewa, on solemn affivmation.—‘I have lived with
Ghasitey these 12 or 14 years. I lived with him hefore his wife
died, two years before that event.” ”?

Ghafuran was not examined in the prosent snit.

The Subordinate Judge was of opinion on the sceond issue
that the plaintiffs had established the podigree set up hy them,
But en the third issue ho found that the defendant was the
legitimate daughter of Ghulam Ali, and attached no import-
ance to the document in the heading of which Ghafuran was
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deseribed as  wife of Eda” as being not a statement of hers, but
an jnaccurate deseription of her by the Magistrate. The mate-
rial portion of his judgment was az follows :—

“The evidence on the record shows that Ghafooran first entered ino
Ghulam Ali’s service as 4 female servant when his wife was alive ; npon the
lutter’s death he began to have g faney for hier. Her husband suspected illegal
conneetion and divoreed her; then Ghulam Ali fookhor as o wife and con-
tracted aikal ; that some years after defendint was born and brought up as
his child, Ghafooran in her prime of life left her hushand, Bda, andlived with
Ghulam Al, a widower, for 16 years until his death, aud they lived alone in
the Liouse, having no othier member of the {mmily, Defendant is born and
brought up in Ghulam A1 house as hiy child. The Muhammadan Law, under
such circumstances, presumes a marringe bebween parties who live together as
man and wife, and also legitimacy of the child born under such circumstances,
Ses Tagore Law TLwectures, 1873, page 126. Ilorve there is direct evidence,
besides, of Ghofooran’s nikeh with Ghulam Ali, and dvfendant’s birth long
affer as his child, Plaintiffs have produced a statement of Musammat Gha.
fooran, made in Queen-Empross v Musemnatl Zatnab (Bxhibit 17), There she
declares that she had lived with Ghulam A1i for 14 years. Iefore lier state.
ment is taken down she is described as follows :~—* Musummat (thafeoran, wife
of Eda, caste Shaikl, age 40 years, of Dews, on solemn affirmation? The
Magistrate describes_her as wife of Eda, but this is not her statement. The
question whose wife she was has neither been pud nor was in point in that
case, Nor has she been examinod here,  Again, she aud Bda are of low casto
known as SBepahi caste in Dewa, Ghulam Ali was a Shaikh, and she too is
deseribed as a Shaikh. Asa consort of Ghuluim Ali, she might be considered
to have become Shaikl, but I attach no impertance to the above inaceurato
description, I find jssue 3 in defendant’s favour,. The wajib-ul-arz is
admitied by both parties (Exhibit 8). It says that the daughter inherits in
default of a son: in defauls of both, the widow inherits, and in her default,
suceced brothers and nephews. It further says that a child of & goir biradrd
wife does not succeed in face of the child of a birwdsi wile; in the latter’s
default, the former succceds, Here Ghulun Ali has Ieft no ¢Lild by o Zirads
wife, and defendank is Dis dawughter by a gair biradré wife, so defendant
inherits the property. It appears that plaintiffs never approacked Ghulam
Ali in his life-time during his troubles and last sickness: did not atiend his
funeral, nor performed any funeral rite, Musammat (ihafooran, whom they
eall a servani ouly, did all, and now they put in appearance to oust her and
her child who is the legitimate heiross of the estate, and is righifelly in pose
sossion thoreof, Plainbiffs’ suit is dismissed with costs,”

On appenl by the plaintiffs the Judicial Commissioners affirme
ed the finding of the Subordinate Judge on the 2nd issue, that
the plaintiffs had provel the pedigrec and their re]ationsbip
to Ghulam Ali. On the 3rd issue they were of opinion that
it was not proved that Eda liad divoroed Ghafuran, or that
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Glhulam AL had ever married her. As to the alleged marriage
they said :—

“The story as to the alleged marriage is discredited by the fact that the
Qazi who should have performed the marriage ceremony did not do so. The
explanation is that he was ouly sent for about an hour beforo the marriage took
place, and could not be found. The explanation is highly improbable, The
story is also discredited hy the fact that LLe scason of the year even, in which
the marriage took place cannot be fixed.”

They further found that tho defendant was the daughter of
Ghulam Ali, but not his legitimate daughter, and under the cir-
cumstances no acknowledgment by Ghulam Ali could legitimize
her. Asto the deposition of Ghafuran they said ==

“'The plaintiffs relied on a deposition said to have becn given by Ghafoo.
ran in the Court of the Distriet Magistrate of Bara Bankion 30th April 1890,
many years after ler alleged divorce by Eda and marriage with Ghulam Alj,
The admissibility of this deposition in evidence was objected to, but we wore
of opinion that if it was proved, staloments in it were admissible in evidence
under section 19, Indian Evidence Act, 1872. The plaintiffs also rolied on the
fact that Ghafooran was not called to prove the alleged divorce and marriage
and the paternity of the defendant.

“The oral evidence on both sides seems to me to be of little value, but I
think that the deposition said to have been given by Ghafooran was given by
her, and that thot deposition is fatal to the case of the defendant, that Gha-
fooran was divorced by Eda and subsequently married Ghulam Ali,

“There is no doubt that Ali Husain, the husband of Zainab, Ghafooran’s
daughter, quarrclled with his wife and caused hurt to her at Ghulam Ali's
house, and was prosceuted by Zainab for the offence, and that the deposition
on which the plaintiffs rely was given in that case on behalf of the prosecu-
tion ; and that it purports to have becn given by Ghafooran. The question
is whether there must be direct cvidunce that Ghafooran was the person who
gave the deposition. It was contended for the dofendant that there must be
such evidence, and the case of Queen-Eupress v. Duyrga Sunar (1) was cited
in support of that contention. For the plaintiffs it was argued that under
soction 80, Indian Evidence Act, thero was a presumption that the deposition
was given by Ghafooran. I do not think that under thab scction there is
any such presumption. On this poini I agree with the ruling in the case cited,
1t was also argned for the plaintiffs that, under scction 114 of the Indian
Lyidence Act, the Court might presume that Ghafooran gave the deposition
from the fact that Ali Husain was prosecuted for causing hurt to his wife,
Gbafooran’s daughter, that the deposition was given in that case that it
purported to be given by Ghafooran, and that it was impossible that
Ghafooran could have been successfully personated s a witness in that case,
and that direet proof that Ghafooran was the persan who gave the depos
gition was not nocessary. I think thai there is muth foreo in this contention,

(1) (1885) . T, I, 11 Cale,, 580,
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If it is intended in the case of Quesn-Empress v. Durga Sonar to lay down
that in order to prove ihat a deposition purporting to be made by a
eertain person was made by him, there must be direct evidence of identity, I
am unable to follow it. I think that where facts are proved from which the
presumption can properly be drawn it may be presumed that a deposition,
purporting to be made by a cerfain person, was made by him, and that direct
proof of identity is not required. I am of opinion that one can presume
that the deposition purporting to have been given by Ghafooran was given
by her from the facts (1) that her son-in-law was prosccuted for causing
hurt to ber daughter at Ghulam Ali’s house where Ghafooran was living;
(2) that ihe deposition was given in that case; (8) that it purporis teo
have been given by Ghafooran ; and (4) that it is impossible that any person
could have suecessfully personated Ghafooran before her son-in-law.

s According to the deposition Ghafooran was, in April 1890, the wife of
Lda and had lived with Ghasitey (4. . Ghulam All) for 12 or 14 years, and
had lived with him two years before his wife died.

“The Subordinate Judge, although he admitied the deposition in cvi-
deuce, attached no importance to it. His reasons ave that Ghafooran did fot
state that sho was the wife of Eda, but was so deseribed by the DMagistrate;
that ¢ 5da’ was a mistake for <Ghulam Ali,” and that Ghafooran had not becn
called as a witness in thiscase. I think that the Subordinate Judge is wrong.
Ghafooran must have been quostioned by {he Magistrate as to her name, Lus.
band’s name, caste, age and vesidence. Her answers were a pavt of her depo.
sition ag much as any other answer, Tf Ghafooran had stated that ¢ Ghasi.
tey * was her husband, she certainly would not have stated that she had lived
with® Ghasitey® for 12 or 14 years, Such a statomentis only consistent with
her having'stated that Eda was hor husband. I think therefore that the hypothe
enis that ‘Bda’ was a mistake for < Ghulam Ali”* or *Ghasitey’ is untenable,
It was certainly not incumbent on the plaintiffs to examine Ghafooran with
referenco to the doposition. She should have been called by the defundant to
deny or explain the admission,

“The admission by Ghafooran, in April 1890, that she was the wife of Eda
tenders it imypossible to find that in, or about, 1879, she was divorced by Bda
and afterwards marriéd Ghulam Ali. I find therefore that she was nob
divorced by Eda and was not married to Ghulam Ali, as alleged,”

The Judivial Commissioner accordingly reversed the decree
of the Subordinate Judge and gave the plaintiffs a decree for the
relief sought in the suit.

On this appeul,

Mr. H. Cowcll for the appellant contended that on the evis
dence her legitimacy was sufficiently established, That she was
the daughter of Ghulam Ali had been found by two courts, and
the facts spoken to as to her birth, position and treatment in
Ghulam AlVs house proved ackaowledgment of her on his
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parb as Lis legitimate child. The validity of the marriage and
the consequent legitimacy of the appellant could be presumed
from circumtances deposed to. The cases of Mahomed Baker
Husain Khan v. Sharfoonisse Begam (1), Hidayat-ullah v. Rai
Jan Ehanwin (2) and Mohamed Azmat Ali Khon v. Lulli Begam
(8) were referred to.  As to the deposition of Ghafuran, it was
submitted 1t was inadmissible in cvidence : reference was made
to the Evidence Act (I of 1872) sections 19 and 80 [Lorp Davey
veferved to section 177 and to Taylor on Evidence, 9th Ed., sce«
tion 742, Tven il admissible, it had little or no weight. The
portion of it chiefly relied on was the heading of the docunient :
bug that was not a statement by Ghafuran, but mercly a wrong
dexcription of her and was not part of her deposition. The
Criminal Procedure Code (Aet X of 1882), section 5586, as to the
mode of taking evidence was referred to.  As to the other por-
tion there was nothing whatever to show that ler statement
that she has been living with Ghulam Al for 14 ycars meant
that she had lived with him in a state of immorality.

Mz, L. DeGrayther for the respondents contended that the
depasition of Ghafooran was admissible in evidence under see-
tions 19 and 80 of the Evidence Act, and, il admissible it was,
as the Judicial Commissioners had hcm destluctn ¢ of the ap-
pellant’s case, disproving both the dwowe from Eda and the
marriage with Ghulam Ali upon which her claim was founded,
Even if the document was not admissible, there were ciroum-
stances which made it improbable that the marriage cver took
place : it was not celebrated as the marriage of a man in Ghu-
lam Ali’s position would usually have been cclebrated ; it was
ot performed by the regular Quzi; and the difference in posi~
tion and caste of the parties made a marriage between them
almost impossible. The legitimacy of the appellant thereforo
wag not established and she eould not suceeed. On the other
hand both conrts below had held that the respondents are the
nearest collateral heirs of Ghulam Ali, and us such they w ore,
it was submitted, entitled to the property in wuit. Rcfgrence
was made to section 62 of Act XVI of 1876,

Mz, Cvwell replicd,

(1) (1860) 8 Moore’s 1. A, 190 2) (1841) 3 Moore’s T,
() (1890) T RO L, A, 8 (1)1(4 L )8 ng“}‘;z“u &, 205 (318
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1903=—Novenber 10th.—The judgment of their Lordships
was delivered by LiorD MACNAGHTEN —

In this case the Subordinate Judge of Bara Banki found thab
the appellant Musammat Magbulan, sued as a minor under
the gnardianship of her mother Ghafuran, was the legitimate
offspring of Ghulam Ali, who died inte:tate in 1892 without
leaving any other izsue, and that she was consequently cutitled
bo succeed to the property of which Ghulam Ali died possessed.
The Judicial Commissioners on appeal rveversed this finding
aund adjndged the property to the respondents, who were plain-
tiffs in the suit and whose title as heirs to Ghulam All in
default of issue of bis body is not now in dispute.

Both Courts have held that Magbulan ig tho danghter of
Ghafuran by Ghulam Ali. The question is whethor she was
born in lawful wedlock. That depends upon whether ler
mother Ghafaran was free to marry and did in fact marry
Ghulam Ali. ‘

It is common ground that Ghafuran, when first heard of in
this cage, was the wife of a person now living—oue Eda, &
Sepahi, & man of a class inforior to that of Ghulam AL, who
was a SBheikh, She had four children by Iida. Having been
deserted by her busband at a time when there was famine in the
land, she tock service with Ghulam Ali. That was some 16
years before his death, Ghulam Ali’s first or only wife,
Meghukan, was then lving., Mashukan died in 1878 and
Ghafuran continued to live on in Ghulam Ali’s service, She
lived with him till his death. She is described as an attractive
person, and there wis no other woman in the house.

The case on hehalf of Maqbulan is that some time after
Mashukan’s death Eda returned home, and then -there was a
guarrel between Mda and his wife. Iither he suspected hor
of too great intimacy with Ghulam Al or she charged him
with familiarity with some prostitute, or more probably there
were mutual recriminations, At any rato she refused to leave

Ghulam Ali’s house for Eda. She was not going o starve:

with bim, That was her answer (says one witness) to her
hushand’s appeals. 8o he divorced her, and after the-divorce
(Ghulam Al married her by the rite or ceremony called nikch.
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In support of these allegations there is oral evidence direct
and positive. Eda himself and one other witness speak to the
divorce. Seven witnessos, one of whom says that he performed
the ceremony of reading the nikah, speak to the marriage. It
is quite true that these witnesses cannot be regarded as
independent witnesses. But they do not seem to have been
shaken on cross-examination, and the Subordinate Judge, who
heard what they said and saw their demeanour, accepted their
statements, It would be out of the question to reject their
evidence on mere suspicion. The story in itself is not improb-
able. It is difficult to sec what further or better evidence
could have been offered assuming the story to be true. Accord-
ing to the evidence no register of marriages or divorces was
kept then. A marriage such as that set up on Dehalf of the
appellant—a marriage with a woman of his own household and
of inferior hirth—~would presumably not have been celebrated
with any sort of pomp or ceremony. There was no music, said
one witness, or {easling either. Besides Ghulam Ali seems to
have led a very retived life. e had little intercourse with
his neighbours and none at all with the respondents who lived
at a considerable distance and apparently never came near him,
Whatevor his relations towards Ghafuran before his alleged
marriage may have been, he bore the reputation of a religious
and respectable person. Then there is some evidence that he
treated Ghafuran as his wife. As to Magbulan she was born
in his house. In her cazo he performed the ceremonies usual
in the case of a legitimate daughter. He had hor well educated
and taught to read Urdu and Persian. "

The Judicial Commissioners, who reject the evidence of the
witnesses ab the trial, comment on the fact that various reasons
are assigned for the alleged gquarrel between Eda and his wife.
Perhaps it is not surprising that Xda should have atiempled to
clear himself at the expense of Lis wife, while Ghafuran’s
adherents pub the blame on him. Then the Judicial Commis«
sioners poiut out that the witnesses who deposed to Ghafuran’s
marriage with Ghulam Ali could not fix the year or even the
season of the year when it took placo. - That does not seem
very extpaordinary. Afier the ln}')se of so many years, when
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there was nothing in the circumstances of the marriage to
impress their memory, they may well have borne in mind that
there was a marriage without being able to recall anything
in particular about it. With more reason the Judicial Commis-
sioners comment on the circumstance that the petson w ho states
that he read the nikeh was not the regular Qasi, but the naib
or deputy of the Qusd, and they justly observe that the reason
alleged for the interveniion of the deputy is not satisfactory.
No doubt this eircumstanco is suspicious. But the man was
examined before the Subordinate Judge, who saw no reason
o disbelieve him.

Although the Judicial Commissioners, upon these grounds
and on a general view of the position of the witnesses, thought
themselves justified in describing the oral evidence as of little
value, it does not appear that they would have differed from
the Bubordinate Judge if they had not come to the conclusion
that the [whole of the evidence adduced on hehalf of the
appellant was displaced by a document put in evidence by the
respondents, to which the Subordinate Judge—erroneously, as
they thought—attached little or no importance,

The document in question is a certified copy of a statement
by Ghafuran taken before Lieutenant-Colonel E. E. Grigg,
Deputy Commissioner of Bara Banki, on the 80th of April 1890,
on the oceasion of a criminal charge brought at the instance of
Zainab, one of Ghafuran’s daughters by Eda, against her hus-
band Ali Husain for an aseault. Theo heading of that siatement
is in these words i Musaumat Ghafooran, wifo of Eda, caste
Sheikh, age 40 ye'u' of Dewa, on bOlan aflirmation :”—
and it contains the following passage:—“T1 have lived with
Ghasitey 7—~—that is Ghulam Ali-—“these 12 or 14 years.
I lived with him before bis wife died, two yoars before that
event.”” This document was included in the list of documents
filed with the plaint, but it does not seem to have been referredto
in the course of the trial until the pleader for the plaintiffs was
in the act of addressing the Court after the evidence was-closed.
The pleader for the defendans objetted that it was i dmissible.
On behalf of the plainbiffs it was. cantended that  Ghafyran
defending as guardian of Maqbulan was & ‘party o' the suib,
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and that under the Indian Evidence Act the statement was
admissible as an admission by her. The Subordinate Judge
ordered it “at present . o . to remain on the file
for what it is worth”” In the judgment which he afterwards
delivered, the learned Judge seems to have considered the
document admissible, but bis epinion was that the heading of
the statement was not part of Ghafuran’s deposition, and it
docs not seem to have occurred to him that the statement in
the deposition that the deponent was living with Ghulam Al
and had been living with him for 14 vears was susceptiblo of
the meaning that she was living with him in adultery. The
Judicizl Commissioncrs, however, held that.“ Ghafuoran must
have been questioned Ly the Magistrate as to her name, hus-
band’s name, caste, age, and residence.”” “ Her answers,” they
go on to say, “ wore a part of the deposition as much as any
other answers.”” Proceeding on this view they held that
Ghafuran’s statement was © fatal to the caso of the defendant
that Ghafuran was divorced by Xda and subsequently married
Ghulam Al  Accordingly they found that ¢ she was not
divorced by Eda and was not married to Ghulam Ali” and
that when she said she had “lived ” with Ghulam Ali for 12 or
14 years and had doue so for two years before the death of his
wife, she meant that “she had cohabited with him.” I appears
to sheir Lordships that the construction which the Judicial Com~
missioners have put wpon her language is hargh and uncalled
for. She seems for some reason or other to have been asked
how long she had been living with Ghulam Ali and to have
answered correctly enough ¢ for 12 or 14 years.” It is difficult
bo suppoze that the Magistrate, if it was the Magistrate by
whom the question was asked, intended to convey any imputa-
tion on the witness, and cqually difficult to suppose that the
witness intended by her answer to malke a confession of immo-
rality.  Asregards the description of the witness in the heading
of the deposition, their Lordships agrec with the Subordinate
Judge that it is no port of the deposition proper, thab is, no part
of the evidence given by the witness on sclomu affirmation. It
fmy have been clicited by questions put by .the Magistmte. It
is jush as likely that it was filled in by a subordinate official
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and on fhe paper when put into tho hands of the Magistrate fox
him to take down the evidence of the witness. Again it may
hiave been read over to the witness by the Magistrate when the
evidence of the witness was completed, or the Magistrate may
have contented himself with reading over the narrative embody-
ing the evidence, which was all he was bound to do under the Act.

In these circumstances, even assuming that there was no
slip or accidental omission in the heading of the document, and
that there was no confusion between the two lusbands in the
mind of the person who took down the heading, and assuming
that the document is admissible iu this suit as evidence against
Magbulan’s claim, their Tordships are of opinion that it is not
entitled to any weight.

Differing from the Judicial Commissioners on the only
ground upon which they appear to have relied in reversing the
Court of first instance, their Tordships see no reason for mnot
accepting the finding of the Subordinate Judge.

Their Lordships will therefore humbly advise His Majesty
that the decree of the Court of the Judicial Commissioner ought
to be reversed with costs and the judgment of the Subordinate
Judge restored.

The respondents will pay the costs of the appeal,

Appeal allowed,

Solivitors for the appellant—Messrs. Barrow, Rogers and
Nevill.

Solicitors for the respondents—Mossrs, T. L. Wilson & Co,

J. V. W.
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