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FULL BENCH.

Before Sir John Stanley, Knight, Chief Justice, My, Juslice Bluir, Mr. Justico

« Bancirji, Mr. Justice Burkilt and Mr. Justice Aikman.

RAM NARAIN axD orrIzs (Prardrrrss) v. MOHANIAN (Derexpast) #
Arvé No. IT of 1882 ( Teansfer of Propesty det), section 48—Civil Procedure

Code, section 817T— Benamidar—Suit by mortgagee for sule on « mortgage

alleging thaé the pucchaser of paré of the mortgaged property held benami

Jor the mortgagor.

One Ram Sahai mortgaged a house, representing himuelf to be the owner
thereof, to Ram Narain and others, As a matter of fact, part of the house did
not belong to Ram Sahai, but to une Jaswant Singh. In execution of a monoy
decree against Jaswant Singh the portion of the house which belonged to him
was s0ld by auction, and it was purchased by Muspmmat Mohanian, the wife of
Ram Sohai. The mortgageocs brought a suit for sale on their mortgage, alleg-
ing, as to the portion of the house purchased by Molanian, that it was pur-
chagsed benami for, and was really the property of, their mortgagor, Ram
Sahai.

Held that inssmuch as the plaintiffs claimed as representatives of the
alleged beneficial owner they were precluded by the provisions of scetion 317
of the Code of Civil Procedure from sning for the sale of the porlion of the
house purchased by‘ Mobanian. Uneovenanted Service Bank, Ld., v. Abdul
Ravi (1), Dolki and Tondow Bank, Ld., v. Chuudhri Paitad Bhaskar (2), and
Kishan Lol v. Garvinddlwaje Trasad Singl (8) veferred to,

TEE facts of this case are as follows :—

One Ram Sahai, represcnting himself to be the owner of &
house, mortgaged it to Ram Narain and others. To a portion
of this house Ram Sahai had no title, it being owned by one
Jaswant Singh. In exccation of a money decree against Jas-
want Singh this portion of the house was sold, and was purchased
by Musammat Mohanian, the wife of the mortgagor Ram Sahai.
The suit vut of which this appeal arose was then instituted by
the mortgagees, and in it they asked for sale of the entire
mortgaged property, alleging as regards that portion of the
house which was purchased by Musammat Mohanian that the

purchase was in reality a bewami purchase on behalf of Ram
Sahai. The Courb of first instance (Munsif of Aligarh) found

* Second Appeal No. 249 of 1901 from a decree of Maulvi Maula Baksh

Addisional Subordinate Judge of Aligarh, dated the Gih of Deccmber, I‘JUU,
reversing a decree of Bubu Hira Lal Singh, Munsif of Aligarh, dated the 10th
of July, 1200, - :

(1) (1896) I. L. R., 18 All, 461, (2) (1898) 1. L. 1., 21 AlL, 2
3) (1899) I. L. R, 21 E\u., 333. ’ » 2.
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that the purchase was benami, and gave a decree in favour of
the plaintifis for sale of the entire property. Musammat
Mohanian appealed from this decrce in respeet of the portion
of the house which had been purchased by her, relying wpon
the provisions of section 817 of .the Code of Civil Procedure.
The lower appellate Court (Additional Subordinate Judge of
Aligarh) accepted the contention of Mohanian and modified the
decree of the Court of first instance by exempting from is
operation that portion of the house which had been purchased
by her. The plaintiffs thereupon appealed to the High Court.

Babu Jogindro Nath Chawdlri (with whom Babu Safym
Chandra Mukerji), for the appellants, contended that section
817 of the Code of Civil Procedure applied only when the
plaintiff is the person who alleges himself to be the beneficial
owuer or the representative of the beneficial owner. He refer~
red to section 260 of the former Code of 1859, and argued that
the insertion ints section 317 of the present Code of the werds
“or on behalf of some one through whom such other person
claims ?? indicated that the suit which the section was intended
t> prevent was a suit by the person who claimed to be the
beneficial owner or the suceessor in title of the beneficial owner.
Reference was made to Sohawa Lull v. Lale Gy Pershad (1)
Puran Mal v. Ali Khan (2), Uncovenanied Serviee Bank, Ld.,
v. Abdul Bari (3), Kanwizak Suking v. Monohwr Das (4), Subka
Bibi v. Hare Lal Das (5), Delhi and London Bank, Ld., v.
Chauwdhri Pavtab Bhaskar (8), Kishan Lal v. Garuruddhwaje
Prasad Singh (T) and Nokori Dhar v. Surup Chunder Dey (38).

Pandit Sundur,Lal, for the respondent, argued that section
817 of the Code of Civil Procedure was intended to prevent
suits which were (1) against cerfified purchasers, and (2) based
on the ground that the purchase was benami, but there was no
limitation as to the person suing. The object of the section is
to discountenance benami purchases. If the operation of this
section be limited to suits by persons claiming to be real pur-
chasers against the certified purchaser the object of the soction
1) N.«W, P, H, C,, Rep, 1874, 265. (5} (1894) ., R, 21 Calc,, 519.
gzg 21876) L L. R..1 All, 235, (6) (1898} I. L. R., 21'AlL, 29,

3) (1896) L L. R, 18 All,, 461, (7) (1899) 1. L. &., 21 AN, 238,
{4) (1885) I L, R, 12 Cale, 204, (8) (1900) 8 C, W, N, 841,
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might be easily defeated by Uhe person claiming to be the real
purchaser inducing one of his ereditors to put up the property
to sale. Tho certified purchaser would not be able, on tho
appellants’ contention, to plead the har of section 817, Civil
Procedure Codo, against the creditor of the real purchascr.

Difficulty however would arvise again after sale at the
instance of the creditor of the person claiming to be fhe real
purchaser. The new auction purchaser at this sale would be thie
representative of the original real purchaser and would be a
person claiming through him. A suit by the later purchaser
would be barred by section 817, Civil Procedure Clode, against
the first certified purchaser.

But in this casze the plaintiffs are mortgugees aud claim
through their mortgagor Ram Sahai, the alleged Dbeneficial
owner, They, therefore, in any view of section 317, cannot
maintain the present suit against tho certified purchaser. It
wag submitted further that the last words of the first paragraph
of section 817 did not refer to the claimant in the suit. Reli-
ance was placed on Delhi and London Bank, Ld., v. Chawdhri
Portad Bhaskar (1), Kishan Lal v. Qururuddhwaje Prasud
Singh (2) and Rama Kwrawp v. Sridevi (3).

Babu Jogindro Nath Chawdlri, replied. -

Srantey, C. J.—The question raised in this appeal depends
upon the true construction of a somewhat obscure section of the
Code of Civil Procedure. Ouc Ram Sahai, representing himself
to be the owner of a house, mortgaged it fo the plainti fs-appel-
lants, To a portion of this house he had no title, it being
owned by onc Jaswant Singh. A money dceree was obtained
against Jaswant Singh by a creditor, and his share in the house
was sold on the 15th of November, 1897, and purchased by the
defendant-respondent, Musamumat Mobanian, who was the wife
of the mortgagor, Ram Sahai, The plaintiffs instituted the
suit, out of which this appeal has arisen, for a sale of the entire
mortgaged property, alleging as regards the share which was
purchased by Musammat Mohanian that the purchase wag in
reality a Genumi purchase on behalf of Ram Sahai. The Court

(1) (1898) T.L, R,, 21 AlL,, 90, (23 (1899) I, L. 1, 21 All,, 238,
(3) (1892) T.T. 1o, 16 All,, 200,
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of first instance found that the purchase was benami, and gave
& decree in favour of the plaintiffs in respect of the entire pro-
perty. DMucammat Mohanian appealed from this decrce, so far
as regards the shave of the premises which were purchased ly

her, relying upon the provisions of section 817 of the Code of

Civil Procedure, which provides thas “no suit shall be main-
tained against the certified purchaser on the ground that the
purchase was made on hehalf of any other person, or on behalf
of some one through whom such other person claims.” What
these words “or on behalf of some one through whom such
other person claims” mean it is impossible to say. The lower
appellate Court accepted the contention of Mucammat Mohanian,
and modified the decree of the lower Court by exempting from
its operation the portion of the house which was purchased by
her. From this decision the present appeal has been preferred.

Upon the meaning of section 317 there has been great diver-
genee of opinion amongst the Judges of this and other High
Courts. In the case of the Uneovenanted Service Bunk, Ld., v.
Abdul Bart (1), a limited operation was given to the section.
My learned hrothers Banerji and Aileman held that the cection
only contemplated suits between a certified purchaser and the
‘beneficial owner, and cannot operate so as to bar a third party
from asserting that the certified purchaser is not the heneficial
owner. In their judgment they say :—¢ That scetion forbids a
suit by a person claiming to be the beneficial owner against the
certified purchaser, except on the ground of fraud. There
can be no dnu];t that the scetion contemplates a suib between
the cortified p*u-dmaer and the person claiming to be the
heneficial owner, and not a suit lile the present, in which & third
party asserbs that the certified purchaser was not the beneficial

owner.” TIn the latter case of the Delht and London Bank, Ed., -

v. Chaudhri Partab Bhaskar (2), in which the meaning of sec-
tion 184 of the Land Revenue Act, which 1s almost identical
in its terins with section 317 of the Code of Civil Procedure,
was considerod, my brother Knox held that the operation
of the section was not confined to disputes between certified
auction purchasers and perscns who alleged that such auction

() (1896) I. L. Tt, 18 All, 461, (2) (1898) 1. L. R, 21 All, 29,
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purchasers purchased on their behalf as their benamidars, but
extended to cases whore the dispute is between the certified
purchasers and third persons, who allege that the certified
purchasers are not the real purchasers. My brother Banerji,
on the other hand, in that case, maintained the view accepted
by the Court in the Uncovenanted Service Bank, Ld., v. Abdul
Buopi. Again the question came hefore a Bench of this Court
consisting of my Lrothers Blair and Burkitt, JJ., in the case of
Kishan Lal v. Gorwraddhwaje Prasad Singh (1).  In that case
the judgment of Knox, J., in the casc to which I have referred,
was approved, and it was held that the provisions of section 317
are subjeet to no limitation other than such as is ¢ontained in
the scction itself, namely that the suit, the maintenance of
which is prohibited hy that section, shonld he brought againgt
a certified purchaser, and based upon the groumd that the pur-
chagse was made on hehalf of a person other than the certified
purchaser, and that the question who the plaintiff may be is
not material. Upon the language of the section, whatever
may have been the intention of the Legislature, it is difficult
to my mind to sec how any limitation can be placed upon its
operation. There are certainly no words expressly limiting
it to snits hetween the persons claiming to be the real purehasors
and certified purchasers, The words of the section are general—
“no suit shall be maintained against the certified purchaser.”
It appears to me, Lhowever, unnecessary in the present case fio
determine this question. The plaintiffs-appellauts derive their
title to the portion of the house which was purchased by Musam-~
mat Mohanian under the provisions of sectioft 43 of the Trans-
fer of Property Aet, which is hased upon an equitable rule long
recognised in England. That section provides that “where a
person crroneously represents that he is authorized to transfer
certain immovable property, and professes to transfer such pro-
perty for consideration, such transfer shall at the option of the
transferce operate on any interest which the transferor may
acquire in such property at any time during which the contract
of transfer subsists.” On the purchase, therefore, made by
Musammat Mohanian, if the purchase was benams for her

(1) (1899) L L. R, 21 All,, 238.
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husband, the mortgage of the plaintiffs-appellants at their option 1003
operated on the Inferest so acquired, and gave the plaintiffs-
appellants qud mortgagees the rights and interests of their
mortgagor. Having thus acquired this interest in the propérty,
can they maintain a suit against the certified purchaser for the
recovery of the property, whether or not the section is applicable
to third parties, such as creditors of the heneficial owner? It
appears to me clear that the section was intended fo preclude
the institution of a suit against the certified purchaser by the
beneficial owner or the successors in title of the beneficial owner.
That it prohibits a suit by the beneficial owner is obvious, and
it must, I think, be in any casc interpreted as precluding a suit
by the successors in title of the beneficial owner, otherwise it
might be rendered practically nugatory. The plaintiffs-appel-
lants upon their signifying their option that their mortgage
shall operate on the interest which their mortgagee acquired,
hecame successors in title of the benefizial owner, and so in my
opinion clearly came within the provisions of section 317,

Tor these reasons I am of opinien that the decision of the
lower Court is correct, and I would dismiss the appeal.

Brarr, J—I have nothing to add to the judgment of the
Chief Justice. I still adhere to the view expressed in the ruling
for which I and my Llrother Burkitt were responsible, and
which is reported in I. I. R., 21 All, 238. In that case we
had oceasion to consider a previous judgment of our hrother
Knox to which attention has been called. I concur in the
order which is proposed.

Baxgrsr, J.—The only question to be defermined in this
appeal is whether the plaintiffs-appellants are precluded by the
provisions of section 317 of the Code of Civil Procedure from
maintaining that portion of their elaim by which they seek to
enforce their mortgage against the one-sixth share of the mort~
gaged house which was purchased at auction in the name of
Musammat Mohanian, defendant. That share, it is admitted,

» did not belong to the mortgagor, Ram Sahai, on the date of the -
mortgage. If, therefore, he acquired it subsequently to that
date, the martgage would, under the provisions of section 43 of
the Transfer of Property Act, operate on it. The plaintiffs’ case
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is that Ram Sahai himself purchased the share at auction in the
name of his wife, Musammat Mohanian, and that she is only his
henamidar. The Court of first instance fonnd in favour of the
plaintiffs en this point, but tho lower appellate Conrt has not
gone into the question, holding that the claim in this respect
comes within the prohibition of section 317 of the Code. The
learned advocate for the appellants has contended that the sce-
tion contemplates a suit against the certified purchaser by a
person who himself claims o be the real purchaser and benefi-
cial owner of the property or to be the successor in titlo of such
beneficial owner. The section is not happily worded, and, as it
stands, is somewhat obscure. It is to be hoped that this
obscurity will be removed by the Legislature when tho Code
is amended. 'We have therefore to place a reasonable construc~
tion on the section, and it seoms to me that, having regard to
the policy of the section, the intention of the Legislature was
to prohibit a suit by a person claiming to be the benecficial
owner or the successor in title of the beneficial owner. T have
heard nothing in the argument addressed to us to induce me to
alter the opinion I expressed in the cases of tho Uncovenanted
Service Bank, Ld., v. Abdul Bari (1), and the Delhi and Lon-
don Bank, Ld., v. Chaudhri Pariad Bhaskar (2). However, it
is in my judgment unnecessary to decide the question in this
case, because, even if we accept the appellants’ contention to be
correct, their suit comes, in my opinion, within the prohibition
of tho seetion, The appellants are mortgagees from Ram Salai,
and derive theiv title from him. It is in consequence of the
mortgage exccuted in their favour by Ram Sahai that they seek
o enforce their claim against the property of which the respond-
ent is the certificd purchaser. They have brought thoir suit
against the certified purchaser on the ground that the purchaso
was made on behalf of Ram Sahai through whom they claim,
Their suit is therefore one furbidden by section 817, and has
been rightly dismis<ed, and this appeal must fail.

Burkirr, J.-~In my judgment in the case of Kishan Lal ve

£}

Garuruddhwaje Prasad Singh (8), with the concurrence of my

(1) (1896) 1. L. R., 18 All, 461, (2) (1898) 1. L. R, 21 All, 20,
(3) (1809) 1. L, R, 21 AlL, 238,
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brother Blair, following and approving of tie opinien of my

1903

brother Is.nox in the Ddhi und London Banls, Ld., v. Chaudhry 750200

Partab Bhaskar (1), I expressed at length my opinion as to the
troe construction of section 817 of the Code of Civil Procedure.
To the considered opinion I expressed in that case I still adhere.
I have heard nothing in the arguments in the present case which
causes me in any way to alter or modify that opinion. Whatever
be the meaning of the last clause of section 317, it is admitted
that it does nof affect this case. I would dismiss this appeal.

ATRMAN, J.— alzo am of opinion that this appeal should
be dismissed. I do not propose to consider the conflicting views
that have been expressed regarding the ohscurely worded section
317 of the Code of Civil Procedure. I think it is sufficient for
the decision of this appeal to say that it is quite clear that Ram
Sahai could not have maintained a suit against the certified
purchaser, Musammat Mohanian. Such a suit beyond any
doubt is barred by the provisions of section 817, and if Ram
Sahai could not have maintained such a suit, it appears to me
clear that the plaintiffs, who derive their title from him, cannot
maintain their present claim against Musammat Mohanian,

By tagr Court.—The order of the Court is that the appeal
bs dismissed with costs.

Appeal dismissed.

Bafore Mr, Justice Aikman.
GANESH PRASAD (Praintrrr) ». KASHI NATH TIWARL (DEgRNDANT) ¥
Ciwil Procedure Code, section 283—Exscutivn of decrea—=Suit by purchaser of
the rights of a person who bad wunsuccessfully filsd an objection under

section 278,

A person who had filed an objection under section 278 of the Code of
Qivil Procedure to the sale of cevtain immovable property in execntion of 2
decvee, after his objection had been disallowed, sold his interest in the pros
perty. Hyld that theve was nothing to prevent the purchaser of such interest
from bringing a suit under section 283 of the Code. The right conferred
by section 283 is not a personil right confined to the original claimant,

I~ this case Kashi Nath obtained a simple money decree

against Achhaibar Rai, and in execution thereof attached. &

* Second Appeal No, 853 of 1902, from s decrce of J. Sanders, Esq., st-
triet Judge of Bensres, dated the 27th of Janunry 1902, confirming a decres
of Babu Sris Chander Bose, Munsif of Benares, dated the 22d Of May 1901,

()" (1898) L L. R, 21 AIL, 29,
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