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Bafore 8ir John Stanley, Knight, Chiof Justice, and Mpy. Justice Burkitt,
SHIB LAL {Derexpant) o, BHAWANI SHANKAR AND ormens
(PLAINTIFFG) *

Mortgage — Prior and subsequent incumbrancers — Bffect of acquisition by
mortgagess of the equity of redemption in part of the mortgaged property
—det No. IV of 1882 (Transfer of Property Act), section 8L,

The owners of shares in five sepirate properties mortgaged, first, a1l the
five shares -to one set of mortgngees, and subsequently four out of the five
shares to & sccond set of mortgagees. The prior mortgagees, without making
the puisne mortgagees parties to their suit, brought a suit for eale on their
mortgage, obiained o decrce, and in execution thereof esused lots I, 2 and 4
out of the property comprised in their mortgage to be sold, Of iheso lots
they themselyes purehased lots 1 and 2, and lot 4 was purchased by one Shib
Inal. The puisno mortgigeos next brought a suit for sale on their mortgage
without joining the prior mortgigues as parties, and obtained a deerce for sale,
which decree was purchased from them by Shib Lal. The proceeds of the sale
by the first mortgagecs of Iots 1, 2 and 4 being insufficient to satisfy their
decree, lots 3 and 5 were cauged to be put up for sale. Shib Lal thereupon
instituted a suit for a declaration that this property could not be sold without
giving hin an opportunity to redeem, and a decrec was pissed in his favour,
The prior mortgagoes then bronght a suit against Shib Lal, the mort-
gagors and the subseguent mortgigees to recover payment of the amount
remaining duo to tho plaintiffs on foot of their prior mortgage by sale of lots
Sand 6.

Held (1) that by reason of the purchase of lots 1 and 2 by the prior
mortgigess iu exceution of their decree the integrity of the mortgage was
broken up; (2) that the prior morsgaigees wore entitled o recover by the sale -
of lots 3 and 52 ratoable portion of the mortgage debt proportionate to the
value of the said lots at the time when the prior mortgage was executed; (3)
that Shib Lal as representing the puisne mortgagees was not entitled in the
present suit, in which he was defendant, to claim to redeem the whole of the
property mortgaged, notwithstending that the puisne mortgngees were not
made parties to the suit of the prior mortgagees, in execution of the decreo in
which the latter brought to sale and purchased lots 1 and 2, Dine Nath v,
Lachmi Nayain (1), Bisheshur Dial v. Bam Sarap (2) and Mahtab Singh v.
Misres Lall (3) referred to.

THE facts of this case aro as follows ; —

On the 9th of April, 1877, Hira Lal and Param Sukh exe-

cuted in favour of Mahanand Ram and Sheodat a mortgage of

shares in five separate properties, which may be described as lots

% First Appeal No, 55 of 1901, from & decree of Maulyi Muhammad

.!lkg(%ad Ali Kbag, Subordinate Judge of Aligarh, dated the 11 th of September,

(1) (1903) I L. R, 25 AL, 446, (2) (1900) L. L. Ry, 22 AlL, 264
(3) (1867) N.-W., P. H. C, Ro, 1867, p.-88, Al 268,
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15, to secure a principal sum of Rs. 13,000 and intcrest. On
the 27th of Argust, 1879, the mortgagors hypothecated lots
1—4 in favour of Ghansham Das and Radha Kishen, Bhawani
Shankar and others, tho reprezentatives of the prior moytga-
geos, instituted n suib for the recovery of the amount due under
their mortgage, but without making the puisne mortgageos
parties thereto, and obtained a decrce on the 2nd of October,
1883, Under this decree lots 1, 2 and 4 were sold. Lots 1
and 2 were purchazed by the plaintiffs, and Iot 4 was purchased
by oune Shib Lal. The puisne mortgagees then instituted a
suit for sale on their mortgage and, on the 20th of August, 1891,
obtained a decree for sale. They did not make the prior mort-
gagees parties to this suit. The decrce which the puisne mort-
gagees had thus obtained they sold to Shib Lal together with
the right of lien on the property charged in that decree. The
proceeds of the sale, which took place under the prior mortga-
geey’ decreo of the 2nd of October, 1883, were insufficient to
satisfy the decree, and thereupon lots 3 and & were pub up to
gale. On this Shib Lal instituted a suit for a declaration that
inasmuch as his assignors, the puisne mortgagees, were not
impleaded by the first mortgagees in their suit, a sale could not
he had without giving him an opportunity of redceming, and a
decrce was passed in his favour in this suit on the 13th of July,
1829. The suit ont of which the present appeal arvose was
brought by the representatives of the prior mortgagees against
Shib Lal and the mortgagors and the puisne mortgagees, and by
it the plaintiffs scught o recover the amount remaining due in
respect of their pridr mortgage by sale of lots 3 and 5, The

suit was resisted by Shib Lal mainly on the ground that the-

plaintiffs were not cntitled to maintain their suit without giv-
ing him an opportunity of redeeming ; and he alleged that he
was entitled to redeem all the property comprised in the plain-
tiff’ mortgage, and that ho was ready to sue for redemption
of that mortgage.  The Court of first instance (Subordinate
Judge, Aligarh) gave the plaintiffs a decree for sdile as prayed.

The defendant, Shib Lal, thevefore, appealed to the High-

Court, - ‘
The Hon’ble Mr., Conlun, for the appellant,
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Pandit Sundar Lal and Dy, Satish Chandra Banerji, for
the respondents.

Sranxtey, CJ., and Burkirr, J.—The litigants in this
appeal are the representatives of first incumbrancers on cerfain
properties on the one side and the assignee of a decree for sale
passed on a puisne mortgage on the other. The suit was brought
by the plaintiffs, the first incumbrancers, to realize the balance
due to them on foot of a mortgage executed on the 9bh of April,
1877, in favour of their ancestors Mahanand Ram and Sheodat
Rai. By this mortgage shares in five separate properties, which
we shall describe as lots 15, were hypothecated to secure a
principal sum of Rs. 13,000 and interest. On the 27th of
August, 1879, the mortgagors hypothecated the same property,
with the exception of lot 5, in favour of Ghansham Das and
Radha Kishan. The plaintiffs instituted a suit on foot of their
mortgage for recovery of the amount due thereunder without
impleading the puisne incumbrancers, and obtained a decree
on the 2nd of October, 1883, which was not, of course, binding
upon the puisne incumbrancers. Under this decree three pro-
pertics wore sold, namely lots 1, 2 and 4. Tots 1 and 2 woere
purchased by the plaintiffs, and lot 4 was purchased by Shib Lal,
the defendant-appellant. The puisne mortgagees instituted a
suit on foot of their mortgage, and on the 20th of August, 1891,
obtained the usual mortgage decree for sale. They did not make.
the prior mortgagees parties to this suit. Subsequently Shib Ll
purchased from the decree-holders the decree of the 20th of
Aungust, 1891, together with the right of lien on the property
charged in that decree. The proceeds of tlee salo by the first
mortgagees of lots 1,2 and 4 were insufficient to satisfy their
mortgage and lots 8 and 5 were put up for sale. Thereupon
Shib Lal instituted a snit for a declaration that inasmuch as
his assignors, the puisne incumbrancers, were not imploaded by
the first mortgagees in their suit, a sale could not be had with-
out giving him an opportunity of redeeming, and a decree was
passed in his favour on the 13th of July, 1899. The suit ous
of which the present appeal has arisen was then brought by
the plaintiffs against Shib Lal and his mortgagors and the
subsequent incumbrancers.to recover payfnont‘,of the amount
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remaining due to the plaintiffs on foot of their prior mortgage
by a sale of lots 8 and 5. The defendant-appellant Shil Lal
ressteu wue fuit mainly on the grounds that Le was entitled to
redeem all the property comprised in the plaintiffs’ mortgage,
and that he was ready to suc for redemption of {l..i mortgage,
and that the plaintifts were not entitled to maintain their snit
without giving him an opportunity of redeeming. The learned
Subordinate Judge gave a deerce in favour of the plaintiffs, and
hence this appeal.

This case isnot nnlike that of Dina Nath v. Lachmi Narain,
First Appeal No. 15 of 1901 (unveported) * which eame before
this Court.  The conteution here, as also in that case, was that
‘under the provisions of seetion 91 of the Tranafer of Property
Act, the defendants were entitled t1 vedeem the cutire mort-
gaged property hy payment or tender of the vntire mortgage
debt, and that inasmuel as the prior mortgagecs had placed it
out of their power to transfer all the mortgaged property to
the puisne inenmbrancers on redemption, they conld not sue
for foreclosure of part only of the mortgaged property. In that
casc we decided that where mortgagees have acquired the right
of redemption in a portion of the mortgaged property, and an
attaching creditor had also hecome part owner of that equity,
the mortgagees conld maintain a sult for foreclosure or sale
against the attaching creditor who had so purchased, for a por-
tion of thie mortgage-delt proportionate to the value which the
property purchased by the latter hore to the value of the entire
mortgaged property—such value to bo caleulated in accordance
with the provisions of scetion 82 of the Transfer of Property
Act,—and that the attaching creditor who had so purchased was
entitled to redecem only the share which he had purchased.
There is nothing to prevent a mortgagee from purchasing the
equity of redemption in portion of the mortgaged property from
the mortgagor. The effect of such purchase would be to extin-

guish a portion of the mortgage-debt proportionate to the value
of the part of the property so purchased—Bisheshur Dial

v. Ram Sarup (1). . Althongh the sale held under the i)lainti‘ﬁ\'s’ ,

* Since reported, (1903) L L. R., 25 AlL, 446,
(L) (1900) 1. L. K., 22 All, 284,
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decree of the 2nd of October, 1883, was not binding upon the
defendant-appellant, that sale was effectual as between the
partics to the sait. The plaintiffs under it acquired the equity
ofsredemption in lots I and 2, and the defendant-appellant
acquired the equity of redemption in lot No. 4. The effect of
this sale was to break up the integrity of the mortgage; and
when a mortgage cecurity is so broken up the mortgagors or
their representatives hecome entitled to redeem on payment of
a proportionate part only of the debt charged on the property.
The first mortgagees having acquired part of the mortgagors’
rights and interests could not throw the entire hurden of the
mortgage debt on the remaining portion of the equity of
redemption in the hands of a purchaser who had purchased at a
sale in excention of a decree against the mortgagor. As was
said by Morgan, C.J., in the case of Mahtab Singh v. Misvee Lall
(1), “a mortgagee is cntitled to say to cach of several persons
who may have succeeded to the mortgagor’s interest that he
shall not be entitled to redeem a part of the property on pay-
ment of part of the debt, hecause the whole and every part of
the land mortgaged is liable for the whole debt. But it does
not follow from this that a mortgagee who has acquired by pnr-
chase a part of the mortgagor’s rights and interests is entitled
to throw the whole burden of the mortgage debt on the remain-
ing portion of the equity of redemption in the hands of one who
has purchased it at a tale in cxecution of a decree against the
mortgagor. Iach has hought subject to a proporfionate share
of the hurden and must discharge it.””  In such a case cach pro-
perty becomes lable to contribute rateably®to the debt socured
by the mortgage, so much of the debt being extinguished as the
property purchased by the mortgagees was liable to contribute.
The extent of the liability of each property being proportionate
to its value at the dabe of the mortgage, the mortgageo who has
himself purchased must bear a rateable share of the debt, and
bring into account the value of the property purchased by
him. For these reasons it scems to us that the plaintiffs were
entitled to maintain this suit for the purpose of realizing out of
lots 3 and 5 a rateable proportion of the debt scenred by the
(1) (1867) N.-W. I, 1L, (', Rep., 1867, p. 83.
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mortgage, to bo estimated according to the value of the respect-
ive lots at the date of the mortgage. This is not a suit for
redemption by the puisne mortgagees. The puisne mortgagees
have not instituted a suit to redeem the whole mortgage; and,
though the appellant, their assignee, professes himself to he resdy
to institute such a suit he has not as yet done so. This is a
suit by prior mortgagees to have a portion of the debt secured
by their mortgage realized by sale of a portion of the mort-
gaged property. The learned Subordinate Judge appears to us,
however, to have fallen into an ervor in the manner in which
the sum chargeable upon lots 8 and 5 has heen caleulated. In
his judgment he directed that an account should be taken of
the amount due to the plaintiffs under their mortgage, and that
oub of that amount the sums realized Ly the sale of the pro-
perty held under the plaintiffs-respondents’ decree for sale
should be deducted, and that a decree should be passed for the
balance with interest. It does not follow that the amounts
realized by sale represent the full value of the propersies sold.
It may be that the lots, or some of them, were sold at an under-
value. An inquiry should have been directed for the purpose
of sascertaining what the respective values of each of the
respective lots were at the date of the plaintiffs-respondents’
mortgage, as well as the amount of the cntire mortgage debt on
that date with interest, and a direction given for the prepara-
tion of a decree for reslization out of lots 3 and 5 of a rate-
able proportion of the amount so ascertained according to the
values of lots 8 and 5. We accordingly refer to the lower
Court to aseertain and determine these matters, and we direct
that it take such additional evidence as may be required, and
return to this Court its findings together with the evidence.
Upon return of the findings the parties will have the usual fen

day¥’ notice for filing objections.
Issues referred.
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