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Relief Act. In tho opinion T have arvived af, T am sapprted
by a long series of anthorities in this Conrt and in the Cal:utta
Court, and till recently in the Bombay Court, and by the Inecid
and exhaustive judgment of Mr. Justice Bhashyam Ayyangar
in Ratnamasari v. Akilandammal (1).

For the above reasons holding that the limitation article
applicable to the suit is article 144 and not article 119, T am of
opinion that the decrce of the lower Court in favour of the
plaintiff’ respondent is right, and I would dismiss this appeal
with costs.

By 1HE Courr:—The order of the Court is that this appeal
be dismissed with costs.

Appeal dismissed.

Bafore Sir John Stanlay, Knight, Chief Justice, and My, Justice Burkitt.
RAZI-UN-NISSA (DereNDANT) o. SABIR HUSAIN A¥D ANOTHER
(PraINTIFFS)*

Act No. 1IT of 1877 (Indian Registration Aot} ssctivi 35—Registration—
Denial of execution— Deed ncvertheless rsgistered as agaiuslt persun
dengring execulion—~ddmiseibility of deed in evidence.

Where a Sub-Registrar in disregird of the provisions of gection 85 of the
Registration Act, 1877, registered a docwment as agrinst a person denyiug
oxecntion thereof, it was Zeld thit his notivn was wltra vires and without
jurisdiction, and that the docuwment could not be admitted in evi'snco as
against the party denying execution, Mukemmaed Bwaz v. Birg Lal (2),
Mallkarjun v, Narkart (8), and Mujib-un-nissa v. Abdur Rahim (4) referred to,

THIs was a suit upon a bond alleged to have been executed
by one Saadat-ullah, the grandfather of the plaintiffs in favour
of the plaintiffs’ mother. Amongst other defences to the suit
raigsed by the principal defendant, Musammat Razi-un-nisa, it
was pleaded that ¢the registration of the document sued on
without summoning the heirs of the executant was quite
contrary to law. It is not admissible in evidence according
to law.” 1In fact the document was not registered in the life-
time of Saadat-ullah, but after his death an application was

K

* % 8coond Appedal No, 651 of 1901, from a decree of T. C, Piggott, Bag,, -
Distriet Judge of Moradibad, dated the 27th of March, 1901, confirming a -
degree of Pundit Rajnuth, Subordinate Judge of Moradabud, dated the 17th.of.
Jebruary 1898,

(1) (1902) I. L. R., 26 Mad, 291, (3) (1900} I. L. R., 25 Bom;, 837..
at p. 297. . (4 (1900) L, K, 20 1. &, 18;8. 0.,

(2) (1877) L L. R, 1 All, 465, I, L. R, 23 All, 288,
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made by‘ the plaintiffs’ mother, through her agent specially
authorized in that behalf, for registration. Upon that appli-
cation the defendant, Musammat Razi-un-nissa, appeared and
objected to the registration, denying due execution of the docu-
ment. Notwithstanding the denial of execution by Musammatb
Razi-un-nissa, the Sub-Registrar registered the document, not
merely as against the parties who did not deny execution, but
also as against the defendant-appellant.

The Court of first instance (Subordinate Judge of Morad-
ahad) decreed tho plaintiffy’ claim, and on appeal the lower
appellate Conrt (District Judge of Moradabad) affirmed the
decree, holding, upon the authority of Ikbal Begam v. Sham
Sundar (1) and Hardei vo Rem Lal (2), that the Court cannot
go behind the certificate of registration on the ground that the
Sub-Registrar acted in contravention of the terms of the Regis-
tration Act, and that the certificate of registration must be
accepted as conclusive. Against this decree the defendant,
Musammat Razi-un-nissa, appealed o the High Court.

Mr, Karamat Huswin, for the appellant.

Mr. W. M. Colvin (for whom Mr. G W. Dillon), for the
respondents. ' _

Sraviry, C. J., and Burkiry, J.—The plaintiffs in the suit
out of which this appeal has arisen sued on a bond which was
executed in favour of their mother by their grandfather, one
Saadat-ullah. The bond was not registered in the life-time of
Saadat-ullah. After his death an application was made by the
plaintiff’s mother, who claimed under it, through her agent
specially authorized in that behalf, for registration, and vpon

“this application the present appellant appeared, and ohjected

to the registration, denying due execution of the document.
Notwithstanding the denial of execution by the appellant, the
Sub-Registrar registered the document, not merely as against
the parties who did not deny execution, but also as against the
defendant-appellant. The Court of first instance decreed the
plaintiff’ claim, and the lower appellate Court affirmed the
decree, holding, upon the authority of two gases decided in thig
High Court, that the Court cannot go behitid the certificate of
(1) (1882) L L. R, 4 AlL, 384,  (2) (1889) I T. R, 11 AlL, 816,
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registration on the ground that the Sub-Registrar acted in
conbravention of the terms of the Registration Act, and that the
certificate of registration must be accepted as conclusive. The
present appeal is from this decision.

The 35th section of the Registration Act was amended by
Act No. XTI of 1879 by the insertion of the following words at
the end of the section :—' The Registering Officer shall refuse
to register the document as to the person so denying” (i.e.
denying execution of it). These words were added after the
decision of their Liordships of the Privy Council in the case of
Muhawmined Ewaez v. Brij Lol (1). The words of the section
are prohibitive, and cannot be interpreted as being merely
directory. It isa direction to the Registration Officer to refuse
to register a document as against a person who denies execnbion,
The omission to do an act which is directed by a Statute may
not amount to more than an irregularity in procedure; such
was the case in Malkarjun v. Narhari (2) ; but where the words
of the Statute are prohibitive, as in this case, the doing of the
probibited act by the Court or an official of the Court is wltra
vires and illegal, and if wlira vires or illegal it must be held to
have been done without jurisdiction. In the case of Mugib-
wn-nisse v. Abdur Rahim (8) their Lordships of the Privy
Council held that where a Registrar registered a deed at the
request of one whom he knew to derive his power of attorney
from & dead man, and accepted his admission of the dead man’s
execution of the deed, the Registrar disregarded the provisions

of section 82 and section 84 of the Registration Act, and in

consequence the registration was invalid. Section 32 provides
that a document which is offered for registration shall be
presented at the Registration Office by persons holding a certain
position, amongst others by a person execubing or claiming
under the document, or by the representative or assign of such
person, or by the agent of such person, &. In the case before
their Lordships the person who presented the document for

execution,was the atborney of the deceased executant of “the‘ ‘
.deed, and was not a person authorized by the Statute to present. -

20 LA, 155 8.0, T
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the document for registration. He wasin fact a mere volunteor,
his authority as attorney having expired on the death of his
principal. In that case the words of the Statute are not so
mandatory as the words contained in scetion 35. In section
32 the Act prescribes that the document shall be presented ;
whereas in section 35 the Act declares that the Registration
Officer shall refuse to register. Under the direction contained
in scction 82 their Lordships held thal tho registration of the
document under the circumstances to which we have referred
was wltre vires and invalid. This ruling of their Lordships
overrules the two cases which were relied upon by the learned
District Judge, and, in our opinion, is a clear authority for the
contention advanced on behalf of the appellant by her learned
counsel that the registration in this case was invalid so far as:
she was concorned, and that it was therefore not properly
admitted in evidence against her. This case is not on all
fours with the case of Mujib-un-nissa v. Abdur Rahim, inas-
mueh as in that case the Registration Officer had no authority
to cntertain the application, it not having been made by 2
person authorized by the Act to make it. In the present case
the presentation of the petition was in aceordance with the
requirements of the Statute ; the error committed hy the Regis-
tration Officer was that he neglected the prohibitory provisions
of section 35, and registered it as against a person who denied
the due execution of the instrument. Her denial, we hold,

‘deprived him of jurisdiction to register the document as against

her, just as the Registrar in the case to which we have referred
was held to have no jurisdiction to registes the document, it
not having been presented by a person authorized to present
it. 'We, therefore, hold that this document has not been duly
registered as against the appellant, and the appeal must be
allowed. We do not think it necessary to consider the other
questions which have been raised in this appeal, having regard
to our view upon this point. We, therefore, allow the appeal,
set aside the decrees of the lower Courts, and dismigs the suit
with costs in all Courts.

Appeal decreed,,



